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Complaint 


UNITED STATLS DISTRICT COURT 
SOUTHERN DISTRICT OF NLW YORK 


ROBERT ABRAHAMSON and 
MARJORIE ABRAHAMSON, 


Plaintiffs, 


-against- 
COMPLAINT 
MALCOLM K. FLESCINER, 
WILLIAM J. BECKER, WA! 
B. EHRLICH, LEON POI=i 
FLESChNER BECKER ASSOCI:.TES 
and HARRY GOODKIN & COMPA? 


Defendants. 


Plaintiffs, bv their attorneys Shea Gallop Climenko & 


Gould, for their complaint herein allege: 


1. The jurisdiction of the Court is invoked under the 
Investment Advisers Act of 1940 (15 U.S.C. §§80b-1 et seq.), and 
The Securities Exchange Act of 1934 (15 U.S.C. §§78a et seq.), 
in particular 15 U.S.C. §§80b~14 and 78aa, and on principles of 
pendant jurisdiction. The acts and transactions below alleged 
took place in substantial part in the Southern District of New 


4 . 
York, and defendants are all found, or transact business, in such 


District. 


2. At all tines after about March, 1966, defendant 
Fleschner Becker Associates ("FBA") was and is a limited partner- 
ship having its principal offices in the City and State of New 
York, the principal purpose of which was to invest and trade in 


securities. 


3. In or about April, 1966, FDA became the successor to 
the Fleschner Co., which from about July 1, 1965, to about March 
31, 19456, was a limited partnership, the principal purpose of 


which was to invest and trade in securities. 


5a 


4. Defencant Malcclm Kk. Fleschner was a gereral partrer 


of the Fleschner Co., the person responsible for its formation, 


and the person who solicited rarticipations therein. At all times 
after FBA succeeded the Fleschner Co. defendant Fleshner also 


was and still is a gereral partner of FBA. 


5. Deferdant William J. Becker, at all times after 


about Maich, 1966, was ard still is a general partner of FBA. 


6. Defendant Harold B. Ehrlich was a general partner of 


FBA from about October 1, 1968 to about September 30, 1969. 


7. Defendant Leon Pomerance was a gereral partner of FBA 


from about Jure l, 1969, to about Dece: Ser, 1970. 


8. On information end belief, at all relevant times, 
o defendant Harry Gocdkin & Company ("Goodkin") was and stili is 
@ partnership of certified public iccountants, with its pr.uci- 
pal place of business in the City ard State of New York, 


engaged in the profession of accounting and auditing. 


9. Plaintiffs were limited partrers of the Fleschner 
‘ Company until about Apsil, 1966, became limited partners of 
TBA upor. its succession of the Fleschner Co., and remaired 
limited partrers cf FBA unti™’ September 30, 1970, when, havirg 
given timely notice, they withdrew from FBA in accordance with 
the terms of the FLA partnership agreemert. At all times sirce 
prior to 1965, plaintiffs have been residents cf the state of 


Connecticut. 


10. Plaintiffs invested in the rleschrer Company in 
reliarce on the statements and representatiors of deferdant 


Fleschrer that the Fleschner Co. would be a hedge furd modeled 


after a particular existing hedge fund which had shown 


6a 


good performance in the face of adverse i:.arket conditions, that 
it would maintain a flexible investrent stance, and that it 
would, Lecause of its tlexibility and ability to sell securities 
Short, provide better protection for its investors than other 
kines of investicent funds, companies and partnerships. In addi- 
tion, over a period of time becinning before their investment in 


the Fleschner Co. and ending after such investment, plaintiffs had 


conversations with defendant fleschner concerning plaintiff 


Marjorie ¢brahamson's ownership of certain restricted securities 
of a corporation with which she was connected, but from which she 
was planning to retire. Plaintiffs expressed their doubts con- 
cerning continued ownership of such securities, and agreed with 
defendant Fleschner's advice that plaintiff Ilarjorie Abrahamson 
should not own such securities after leavine such corporation, 
and that they should be sold at the earliest possible tire. 
Plaintiffs relied 1ese conversations in investing in the 
Fleschner Co. Plaintiffs continue’ their investment in FH? wher 
it succeeded the Fleschner Co. in reliance on substantially 
Similar representations by and conversations with defendant 


Fleschner. 


ll. At all times since the for:ation of FBA, the FRA 
limited partnership acreement has contained a provision 
effect that any limited partner, upon the givino of specified 
notice, might withdraw from FDA at the end of any fiscal vear 
and be paid his Pistributive Interest or Licuidating Share (as 


these terms are and were defined in the acreerient). 


12. At all times since its formation, the management of 
FLA, including the power to make investment decisions, has been 
vested in the General Fartners, in their Executive Cormittee, 
and in the MNanagine Partners of FFA, On information and belief, 
defencants Fleschner, Becher, Chrlicn, anc }omerance have al] 


Leen anong those responsible for the ranaccrent of TDA during 
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the tires they were or have Leen general partners of FDA. 


13. At all tires since April, 1966, the FLA Ceneral 
and/or Manacing Partners have arranged for the annual audit of 
the books of FBA by independent certified public accountants 
s2lected by tliem, and have caused such public accountants to 
prepare and mail to all partners accountants’ reports containing 
specified information about the financial condition of IBA, its 


operating -esults, and the accounts of its partners. 


14. On information and beliei, Goodkin was so selected 
to prepare and mail, and it did prepare and mail, with full 
knowledce that they were intended for the information of the 
partners of FBA and that the partners of FBA woulc rely thereon, 
accountants' revorts as above described for each of the fiscal 
years 1966, 1967 anc 1968. Plaintiffs received such reports bv 
wail at their residence for the fiscal vear 1968 in or about 
De, s.tber, 1968 or January, 1969. On information and belief, 
and according to these reports, as of September 30, 1968, the 
capital account of plaintiff robert Abraharsor. had a value of 
$605,076, and the capital account of plaintiff Marjorie 


Abrahamson had a value of $1,141,386. 


15. At all times while plaintiffs were limited partners 
of TBA they also received ty rail at their residence a monthly 
report briefly swimatizing the performance of FBA during 
the past moni." --7? the year to date. On inforration and belief, 


such monthl ->ts were predured by FBA accountants under the 


e ' 


Girection 2° the cen~ral partners and caused to be mailed by 


the latter. 


16. On information anc Lelief, in or about 19€8 or 


earlicr, the Manacine Partners becan to cause FPA to invest heavijy 


in securities whieh, because not registcree uncer the Securitics 
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Act of 1933 or for other reasons, were of restricted transfer- 
ability and limited liquidity (herein, “restricted securities"), 
At no time prior to about December, 1969 or January, 1970 were 
plaintiffs advised of this fact, nor did they have any reason 

to believe it prior to such time. All of the annual and 

monthly reports received by plaintiffs prior to such time 
omitted to state the fact of and the extent of FBA's investment 


in restricted securities. 


17. In or about December, 1969, or January, 1970, 
plaintiffs received annual accountants! reports for the year 


ended September 30, 1969, signed by certified public accountants 


other than Goodkin, revealing that of FBA's total assets on 


September 30, 1969 ($51,747,995) and of its total investments on 
such date ($39,355,319), the sum invested in restricted securities 


was $30,411,868, or approximately 77% of total investments. 


18. Plaintiffs withdrew from FBA at the earliest time 
possible after learning that FBA had invested such substantial 
sums in restricted securities. Had they learned such fact in 
time to withdraw at the end of an earlier fiscal year, they would 
have done so. Plaintiffs were induced not. to withdraw earlier 
and deterred from withdrawing earlier by reason of (1) defendants’ 
concealment from them of the existence of and the extent of FBA's 
investment in restricted securities, and (2) the omission of such 
information in the annual and monthly reports defendants caused 
to be mailed to plaintiffs. Plaintiffs relied on the above des- 
cribed statements and representations of defendant Fleschner and 
On the annual and monthly reports sent to them in retaining 


their investment in FBA, 


19, By about December 29, 1970, plaintiff Robert 
Abrahamson had received as his Liquidating Share the sun of 
$150,097, ard plaintiff Marjorie Abrahamson had received as her 


Liquidating Share the sum of $341,565. 


20. On information and belief, defendants other than 
Goodkin were at all relevant times “investment advisers” within 
the meaning of the Investment Advisers Act of 1940, and plaintiffs 


| 
were their “clients” withir the meaning of that Act. 


21. On information and belief, plaintiffs' partnership 
interests in FBA and the Fleschner Company were "securities" 
within the meaning of the Investment Advisers Act of 1940 and the 
Securities Exchange Act of 1934, and their investment in and 
withdrawal trom uch partnerships constituted purchases and 


sales of such securities. 


22. By reason of the foregoing, defendants, indiv: dually 


and in concert and conspiracy and mutual participation ina 


scheme and course of conduct, have, by use of the mails ard 


means and instrumentalities of interstate commerce, in violation 
of Section 206 of the Investment Advisers Act of 1940 (15 U.S.C. 
§80b-6), employed a device, scheme and artifice to defraud 
plaintiffs, and ergaged in transactions, practices and ccurses 


of business which operated as a fraud and deceit upon plaintiffs. 


23. By reascn of the foregoing, defendants have also, 
individually and in concert and conspiracy and mutual partici- 
pation in a scheme and course of conduct, by use of the mails 
and means and instrumentalities of interstate commerce, in 
connection with the purchase and sale of securities and in 
violation af Section 10(b) of the Securities Lxchange Act of 1934 
(15 U.S.C. §78(b)) and Pule 10b-5 thereunder, employed a device, 


scheme and artifice to defraud plaintiffs; wade untrue statenents 


to plaintiffs of ratcrial fact and omitted to state to plaintiffs 
material facts necessary in order to make the staterents nace, 

in light of the circumstances under which they were made, not 
misleading; and engaged in acts, practices and courses of 


business which operated as a fraud and deceit upon plaintiffs. 


24. By reason of the foregoing, plaintiff Robert 
Abraharson has been damaged in the amaunt of approximately 
$454,979, and plaintiff Marjorie Abrahamson has been daraged 


in the amount of approximately $799,821. 


— 


WHEREFORE, plaintiffs Robert and Narjorie Abrahamson 
pray for judgment acainst defendants in the respective amounts 
of $454,979 and $799,821, with appropriate interest and the 
costs anc disbursements of this action and such other anc 


further relief as may be just and proper. 


SHZA GALLOP CLIMENKO & GOULD 


C Leadl 


en of the Firm 
Attornevs for Plaintiffs 
330 Madison Avenue 
New York, Wew York 10017 
661-3200 


Answer of Defendant Erlich 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and 
MARJORIE ABRAHAMSON, 
a Plaintiffs, 
-against- ; 71 Civ. 344 


“MALCOLM K. FLESCHNER, WILLIAM J. 

BECKER, HAROLD B. EHRLICH, LEON ANSWER 
POMERANCE, FLESCHNFR SECKER 

ASSOCIATES and HARRY GOODKIN & 


Defendants. 


Defendant, HAROLD B. EHRLICH, by his attorneys HILL, 
BETTS & NASH, answering the compla. +, alleges: 

1. Denies the allegations conta .‘d in parsgrapns l, 
12, 13, 18, 20, 21, 22, 23 and 24 of ts cc plaint, except 
admits that defendant Ehrlich may be found within the Southern 


District of New York, and lacks knowle.. = and information suffi- 


cient to form a belief as to the truth of the allegations in 
respect of plaintiffs' withdrawal from Fleschner Becker Asso- 
ciates. 

2, Lacks knowledge and information surficient to 
form a belief as to the truth of the allegations contained in 
paragraphs 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17 and 
19 of the complaint, except admits that defendant Ehrlich was 
a signatory to the Fleschner Becker Associates partnership 
agreement as of October 1, 1968. 

AS AND FOR A FIRST AFYIRMATIVE DEFENSE 


3. nis Court lacks jurisdiction over the subject 


matter allsged in the complaint. 


Answer of Defendant Fleschner, 


Becker & Fleschner Assoc. 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE 
4, The complaint fails to state a claim upon which 
relief can be granted. 
AS AND FOR A THIRD AFFIRMATIVE DEFENSE 
5. Accord and satisfaction. 


WHEREFORE, defendant Ehrlich demands judgment dis- 


|| missing the complaint with prejudice, together with costs and 


disbursements of this action, 


|| Dated: New York, New York 
March £2, 1971 
7 HILL, BETTS & NASH 


By: LO: Fee 


er o Se rm 


Attorneys for Defendant 
HAROLD B. EHRLICH 
Office & P.O. Address 

o Broadway 
Nea York, New York 10004 
(212) 269-2100 


ROBERT ABRAHAMSON 
MARJORIE ALRAILIA 
Plaintiffs 
: ANSWER OF 
Vv. MALCOLM K. Ht} 
: WILLIAM J. BECKER 
MALCOLM K. FLESCHNER, e€ be FLESCHNER BECKER 
: ASSOCIATES 
Defendants 


Defendants Malcolm K. Fleschner, William 
and Fleschner Becker Associates, by their attorneys 
& Cromwell, for their answer to the complaint herein: 

l. Deny each and every allegation contained in 
paragraph 1 of the complaint, except admit that these 
defendants are found within the Southern District of New York. 

2. Deny each and every allegation contained 1: 
paragraph 2 of the complaint, except admit that Fleschner 
Becker Associates is a limited artnership having its 
principal office in the City and State of New York and beg 
leave to refer to the partnership agreement for the provisions 
thereof. 

3. Deny each and every allegation contained in 
paragraph 3 of the complaint, except admit that Fleschner 


becker Associates was formed as a limited partnership or 


about April 1, 1966 and that the Fleschner Co. was a limited 


partnership formed on or about July 1, 1965 and beg leave to 


refer to the partnership agreement for the provisions thereof. 


Deny each and every allegation containei in. 


paracraph 4 of the complaint, except admit that defendant 


Malcolm K. Fleschner was a general partner of the Fleschner 
Co. and subsequently of Fleschner Becker Associates. 

5. Deny each and every allegation contained in 
paragraph 9 of the complaint, except admit that plaintiffs 
were limited partners of the Fleschner Co. from July 1, 1965 
to March 3l, 1966, that plaintiffs were limited partners of 
Fleschner Becker Associates from April 1, 1966 to September 
30, 1970. Upon information and belief, plaintiffs have been 
residents of the State of Connecticut since prior to 1965. 

6. Defendants Becker and Fleschner Becker 
Assoc’ ates deny knowledge or information sufficient to form 
a belief as tc the truth of the allegations contained in 
paragraph 10 of the complaint. Defendant Fleschner denies 
each and every allegation contained in paragraph 10 of the 
complaint. 

7. Deny each and every a.legation contained in 
paragraphs 11 and 12 of the complaint, and beg leave to 
refer to the partnership agreement for the precise terms and 
conditions thereof. 

8. Deny each and every allegation contained in 
paragraph ]3 of the complaint, except admit that Fleschner 
Becker Associates retained irdependent certified public 
accountants to prepare accountants' reports regarding the 
financial condition of Fleschner Becker Associates and that 
such reports were prepared by such certified public account- 


ants. 


9. Deny each and every allegation contained in 
paragraph 14 of the complaint, except admit that Harry Goodkin 
& Company was retained as independent certified public 
accountants by Fleschner Becker Associates to prepare the 
accountants’ reports referred to in paragraph 8 hereof for 
the fiscal years ending September 30, 1966, 1967 and 1968 
and beg leave to refer to said reports for the contents 
thereof. 

10. Deny each and every allegation contained in 
paragraph 15 of the complaint, except admit that letters 
relating to the results of Fleschner Becker Associates’ 


business were sent to the partners each month and Seg leave 


| to refer to said letters for the contents thereof. 


ll. Deny each and every allegacion contained 
paragraph 16 of the complaint. 

12. Deny each and every allegation contained 
paragraph 17 of the complaint ind beg leave to refer to 
said accountants' reports for the contents thereof. 

13. Deny each and every allegation contained 
paragraph 18 of the complaint. 

14. Deny each and every allegation contained in 
paragraph 19 of the complaint, except admit that, on or about 
December 29, 1970, plaintiff Robert Abrahamson received the 
sum of $150,097 and plaintiff Marjorie Abrahamson received 
the sum of $341,565 from Fleschner Becker Associates. 

15. Deny each and every allegation contained in 


paragraphs 20, 21, 22, 23 and 24 of the complaint. 


FIRST AFFIRMATIVE DEFENSE 


16. This Court lucks jurisdiction over the subject 


matter alleged in the complaint. 


SECOND AFFIRMATIVE DEFENSE 


17. The complaint fails to state a claim upon 
which relief can be granted. 

WHEREFORE, defendants Malcolm K. Fleschner, 
William J. Becker and Fleschner Becker Assoc.ates demand 
judgment dismissing the complaint and awarding them the 


costs and disbursements of the action. 


Dated: New York, New York 
March 22, 1971 


SULLIVAN § CROMWELL 


Attorneys for defendant 
Malcolm K. Fleschner, 
William J. Becker and 
Fleschner Becker Associates, 
48 Wall Street, 
New York, New York 10005. 
212-HA 2-8100 


Arawer of Defendant Harry Goodkin & Co. 


UNITED STATES DISTRICT COURT 
|| SOUTHERN DISTRICT Of NEW YORK 


ROBERT ABRAHAMSON and MAJORIE Index No. 
ABRAHAMSON, - 71 Civ. 344 


Plaintiffs, 
~against- 
|) MALCOLM K, FLISCHNER, WILLIAM J. BECKER, ANSWER 
|| HAROLD B. EHRLICH, LEON POMERANCE, 
|| FLESCHNSR BECKER ASSOCIATES and HARFY DEFENDANTS DEMAND 
|| GOODKIN ® COMPANY, TRIAL BY JURY 


Defendents. 


The defendsnts, HARRY GOODKIN & COMPANY, a partnership, 


|by their attorneys D'AMATO, COSTELLO & SHEA, for their answer 


herein set forth: 

1. The defendants deny any ‘nowledge or information 
|| thereof sutificient to form a belief es to each and every 
|alilegation contsined in psragraph designated "l' of the 


complaint. 


2. The defendants admit each and every allegation 
ren in peragraph designated "2" of the complaint. 


} 3. The defendents deny any knowledge or information 


|| thereof sufficient to form a belief os to each and every 
| allegation contained in peragraph designated '3" of the 


|com>leint excent odmit in April of 1966 «leschner Becker 


|Associates became the successor to the Fleschner Compony, 


which from July 1, 1965 through Merch 31, 1966 wos # limited 


\pertnership investing and trading in securitics. 


| 4) The defendants deny any knowledge or information 


thereof sufficient to form a belief as to each and every 


lallegetion contained in paragraph designated "4" of the 


pertner of Fleschner Company end after Fleschner Becker 


Associetes succeeded the Fleschner Company, Fleschner also 


complaint except admit that Malcolm K. Fleschner was 4 general 
became « general partner of Fleschner Becker Associates 
through September 30, 1968. 

5) The defendants deny sny knowledge or information 
thereof sufficient to form a belief as to each and every 
allegation contained in paragraph desinnated "5" of the 
commalaint except admit William J. Becker wae a general 
partner from March of 1966 of Fleschner Becker Associates 
ithrough September 30, 14968. 
| 6) The defendant» deny any knowledge or information 
thereof sufficient to form a belief as to each and every 
ellegotion conteined in paragraph designated '6"' of the 
complaint. 

7) The defendants deny any knowledge or information 
jthereof sufficient to form a belief as to each and every 
latlegetion contained in peragraph designated '7" of the 
lcomplaint. 


thereof sufficient to form a belief as to each and every 


allegation contained in parsgyaph designated ‘8' of the 


8) The defendants deny any knowledge or information 
| 


| 
| 


| 
| 19a 
| 


| 
| 


| 


! 


| 


| 
| 


compleint except admit that defendant Harry Goodkin & Company 
was end is a partnership of Certified Public Accountents 
lwith its principal plece of business in the City end State 
lof New York and is engaged in public accounting. 

9) The defendants deny any knowledge or information 
thereof sufficient to form a belief as to each esi every 
allegation contained in paragraph designated '9" of the 
complaint except admit the plaintiffs were limited partners 
of the Fleschner Company until April of 1966 and became limited 


| 


jpertners of Flescuner Becker Associates upon its succession 
of the Fleschner Company and remained limited partners of 
iFleschner Becker Associates until September 30, 1968. 

10) The defendants deny any ::nowledge or information 
[thereof sufficient to form a belief es to each and every 
Let tegatton contained in paragreph designated '19" of the 


ompleint, 

11) The defendants deny any knowledge or information 
thereof sufficient to form a belief as to each aud every 
allegation contained in paragraph designated ‘11 of the 
complaint except admit that Fleschner becker Associates’ limited 
ar agreement through September 30, 1963 contained a 
ioe to the effect that any limited partner, upon the 
giving of specific notice, might withdraw from Fleschner Becker 
Associates at the end of any fiscal year ond be paid his 
distributive interest in accordance with the terms ond provisions 


pet the egreement. 


12) The defendants deny any knowledge or information 
thereof sufficient to form a belief as to each and every 
jjallegation contained in paragraph designated ‘12" of the 
complaint. 

13) The defendants deny any knowledge or information 
\|ithereof sufficient to form a belief e to each and every 
allegation contained in paragraph designated '13" of the 
complaint except admit that Fleschner Becker Associates 
lerranged for an annual audit of the books and records of 


‘\Fleschner Becker Associates by indepeadent Certified Public 


accountants who exoressed an opinion on the balance sheet and 


elated the statement of income expense at the close of the 


| 


we Fleschner Becker Associetes' fiscal year. In 


14) The defendants deny any knowledge or information 
thereof sufficient to form a belief es to each and every 
J*ygation contained in paragraph designated '14' of the 
omplaint except admit that the defendant Harry Goodkin & 

moany expressed an opinion on the financial condition and 
elated statement of net worth and income ond expense of 
\Fleschner Becker Associates on September 30, 1966, 1967 end 
968 and that as of Sentember 30, 1968, plaintiff, Robert 
l>rahameon had a closing capital account of $605,706.40 and 
hat Majorie Abrahamson had a closing capital account on 


eptember 30, 1968 of $1,141,386.14. 


ddition, they prepared schedules of partner's Capital Account. 


15) The defendents deny any knowledge or information 


thereof sufficient to form a belief as to each and every 


allegation contained in paragraph designated '15" of the 


comloint. 


16) The defendsnts deny any knowledge or information 
thereof sufficient to form a belief as to each and every 
allegstion contained in peregrapvh designated ‘16" of the 
| complsint except sdait that Fleschner Becker Associates 


invested in securities not registered under the Securities 


Act of 1933 es cmended and that the annual reports of ,laintiff 


did not specicically differentiate between registered and 


unregistered securities through September 30, 1968. 

17) The defendants deny any knowledge or information 
thereof sufficient to form a belief as to each and every 
allegatic contained in paragraph designated '17" of the 


complaint, 


18) The defendants deny each and every allegation 
contained in paragraph designated '18" of the complaint. 

19) The defendants deny any knowledge or information 
thersof sufficient to form a belief as to esch and every 
allegntion contained in paragreph designated '19" of th 
complaint, 


20) The defendents deny any knowledge or information 


thereof sufficient to form a belief as to each and every 


allegstion contained in poragraph designated | 20" of the 


t 


complaint except admit Harry Goodkin & Company ws not an 


| dnvestment advisor and plaintiffs were not its clients. 


21) The defendants deny esch and every ellegation 
contained in paregraph designeted '21" of the complaint. 

22) The defendants deny each and every allegztion 
contained in paregravh designated '22" of the complaint. 

23) The defendants deny each and every allegation 
contained in para, h designated ' 23" of the complaint. 

24) at.c defendants deny each and every allegstion 


contained in peragra;h designated '24" of the complaint. 


AS ‘> FOR_A FIRST AFFIRMATIVE DEFENSE 
25) The ellegations set forth in the complsint 
fail to state slaim against she defendant Harry Goodkin 4& 


Company upon ‘which relief can be granted. 


AS AND FOR _A SECOND AFFIRMATIVE DEFENSE 
26) Pleintiff lacks standing to bring this suit 


against the defendant Harry Goodkin & Company. 


AS AND FOR A THIRD AFFIRMATIVE DEFENSE 
27) the time within which plaintiffs can institute 
eny cause of action under the l-rs of the governing and 
controlling has expired ond under auch circumstances and 
the law applicable thoreto, pleintiffs barred their recovery 
| on any of the ellegetions set forth in the comlasint as a matter 


of law. 


AS AND FOR A FOURTH AFP. aMATIVE DEFENS?. 
28) Unon information and belief plaintiffs knew that 
Fleschner Becker Associates had in their portfolio certain 


securities which were not registered under the 


Securities Act of 1933 as amended end therefore are barred 


from recovery. 


AS AND FOR A FIFTH AFFIRMATIVE DEFENSE 
29) Unon information and belief plaintiffs should 
have known that Fleschner Becker Ase~ciates had in their 
portfolio securities which were not registered under the 
Securities Act of 1933 as amended and therefore are barred 


from recovery. 


AS AND FOR A SIXTH AFFIRMATIVE DEFENSE 
30) Theat the court lacks jurisdiction over the 


subject matter. 


WHEREFORZ, the defendant Harry Goodkin % Company 
demands judgment dismissing the comlasint with the costs 
and disbursements of this action. 
Dated: New York, New York 
March » sees 
Yours, etc. 
D'AMATO, COSTELLO % SHEA 


Attorneys for Defendant 
He Goodkin % Cosmany 


A Member of the Firm 
Office snd P O Address 
116 John Street 
New York, New York 10038 
Tel: 227-5189 
File Wo: 14591 


. 


TO: SHEA, GALLOP, CLIMSNKO % GOULD, CSQS. 
Attorneys for Plainciffs 
330 Madison /venue 
New York, N2w York 10017 
Tel: 661-3200 


Defendant Harry Goodkin & Co.’s 
Motion for Summary Judgment 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and MARJORIE 
ABRAHAMSON, 
Plaintiffs, 
-against- 
MALCOLM K. FLESCHNER, WILLIAM J. BECKER, NOTICE OF MOTION 
daAROLD B EKRLICH, SON POMERANCE, 8 
) 


FLESCHIER BECKER ASSOCIA 
HARRY GOODXIN & COMPAN 


i 


PLEASE TAKE NOTICE, that upon the annexed 


statement, the pleadings, the affidavits of William J. Becker 

and Leonard J. Halpern sworn to respectively on January 9, 1974 
January 14, 1974 and submitted in support of a companion motion 
by defendant Fleschner Becker Associates, the depositions, and 
all proceedings heretotore had herein, defendant Harry Goodkin 

& Co. will move this court before the Honorable Robert L. Carter, 
U.S.D.J., at 10:00 A.M. on Pebruary 8, 1974 in the ‘iaited States 
Courthouse, Foley Square, New York, N.Y. or as scon thereafter 

2$ counsel! can be heard for summary judgment pursuant to 

Rule 56, Fed. R. Civ. P., dismissing the complaint herein and 


for such other relief as to this court may see: just and proper. 


Dated: New York, N.Y. Yours, etc., 
January 25, 1974 
D*AMATO, COSTELLO & HEA 
rt 


) “ . 
Celera fe sad 
By WEL AAS iv ar 
Attorneys for Defendant 
Harry Goodkin & Co. 

116 John Street 
New York, N.Y. lucss 
Tel. (212) 227-5169 


Defendant Harry Goodkin & Co.'s 
Rule 9(g) Statement 


ROBERT ABRAHAHSON MAR > ABRAHAMSON, 
Plaintiffs, 


~agairst- 
73 Civ. 344 (RLC): 
MALCOLM K. FLESCHNER, WILLIAM J. BECKER, 
HAROLD B. EHRLICH, LEON POMERANCE, 
FLESCHNER BECKER ASSOCIATES, and HARRY 
GOODKIN & COMPANY, 


Defendants. 


STATEMENT PURSUANT TO RULE 9(g) 
OF THE GENERAL RULES OF THE 
UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK 


Defendant Harry Goodkin & Company ("Goodkin") con- 


tends as to the following material facts there is no enuine issue 


to be tried: 
Plaintiffs Marjorie Abrahamson and Robert 
Abrahamson reside in stamford, Connecticut, and were from July 1, 


1965 until their withdrawal on September 30, 1970 limited partners 


' of Fleschner Becker Asso iates ("“FBA"). 


Defendant FBA was organized on July 1, 1965 
under the name The Fleschner Company with one general partner 
(Fleschner) and eight limited partners, including the Abrahamsons 
and five members of the Fleschner family. 

From July 1, 1965 until April l, 1966, the 
principal place of business of FBA was at 8 Stony Foint Road, 
Westport, Conn. From April 1, 1966 until approximately August 


principal place of business was at 330 Madison Avenue, 


27a 


4. Defendant Goodkin is a 


accountants with principal offices in New York, 


examined and rendered an cpinion of the statement 


condition and related sté«terents of net worth and 


FBA as at September 30, 1383 n December 26, 1968 


then ended; and of similar tatements 


September 30, 1967, on December 15, 1967, 


N. 


the year ended 


firm of certified public 


Y., which 
of financial 
income of 


for the year 


for the year ended 


Septemb 


the 


30, 1966 on November 21, 1966, and the three months ended 
March 31, 1966 om May 3, 1966. 
S. The capital contributions and withdrawals of 


Abrahamsons' with respect on 


in the amounts set forth below: 
ROBERT ABRAHAMSON 
Date Capital Contributions 
July 1, 1965 $150,000.00 
Sept. 30, 1967 
Sept. 30, 1968 
Sept. 30, 1969 
Sept. 30, 1970 


Distributive share on 
withdrawal from the 


partnership 


TOTALS $150,009.00 
MARJORIE ABRAHAMSON 

Date Capital Contributions 

July 1, 1965 $180,000.00 

Oct. 1. 1966 2,652.22 

Sept. 30, 1967 

Oct. 1, 1967 266,847.13 

Sept. 30, 1968 

Sept. 30, 1969 

Sept. 30, 1970 

Distributive share on 

withdrawal from the 


partnership 


TOTALS 449,499.35 


the dates and 


Withdrawals 
$8,000.00 
00 


00 
00 


32,500. 
70,000. 
45,500. 


150,097.00 


$306,097.00 

Withdrawals 
$7,015.70 
00 


00 
00 


$8,000. 
$2,500. 
73,500. 


$341,565.00 


$582,580.70 


ee. 


| 
| 


Plaintiffs mad» their capital deposits in FBA 
to participate as limited partners prior to the time that FB 
d its financial statement for the year ending 1968 and ‘or 
year ending 967. 

With respect to his participation as an FBA 
limited partner, Robert Abrahamson reccived not less than 
$156,057.00 in excess of hi: apital contribution. 

8. With respect to her participation as an FBA 
limited pz ner, Marjorie Abrahamson received not less than 
#133,081.35 nh exces of her capital contribution. 

9. At all times the general partners of FBA were 
aithorized under the Partnership agreement to invest its capital 
under the partnership agreement to invest its capital in 


of any kind or nature of any person, corporation, 


government or entity, including securities the resale of thich 


was restricted. 

10. At all times, authority to make investment 
@ecisions for FBA was vested under the partnership agreement n 
its managing partners. 

i At all times, authority to determine matters 
concerning the valuation of securities and accounting procedures 
was vested under the partnership agreement in its managing 
partners. 

12. Goodkin was without knowledge of any preference 
of the plaintiffs, except that specified in the partnership 
agreement, regarding the investment practices of FBA including 


investments in securities the resale of which was restricted. 


Defendants Fleschner, Becker & Fleschner Becker 
Assoc. Notice of Motion for Summary Jud ment 


ge 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and 


MARJORIE ABRAHAMSON, 71 Civ. 344 (RLC) 


aarti NOTICE OF MOTION 


~against- 


MALCOLM K, FLESCHNER, et al., 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavits 
of William J. Becker, sworn to the 9th day of January, 1974, 
and Leonard J. Halpern, sworn to the ).4th day of January, 
1974, and upon the pleadings and prior proceedings heretofore 
had herein, the undersigned will move this Court, at the 
United States Court House, Foley Square, New York, New York, 
on the 8th day of February, 1974, at 10:00 o'clo.'. in the 
forenoon of that day or as soon thereafter as counsel may be 
heard, for an order, pursuant to Rule 56, F. R. Civ. P., 
granting defendants Malcolm K. Fleschner, William J. Becker 
and Fleschner Lecker Associates summary judgment dismissing 
the complaint on the ground that there is no genuine issue 
as to any material fact and that said defendants are entitled 
to judgment as a matter of law, and for such other and further 


relief as to the Court may seem just and proper, together 


Wy 


with the costs of this action. 


Dated: New York, New York 


January 25, 1974 


Yours, etc. 


SULLIVAN & CROMWELL 


AlGuakD &. CAALTON 


A Member of the Firm 
Attorneys for Defendants 
William J. Becker, Malcolm K. 
Fleschner and Fleschner Becker 
Associates 

48 Wall Street 
New York, New York 10005 
(212) 952-8100 


By 


SHEA GOU:.D CLIMENKO & KRAMER 
Attorn. ys for Plaintiffs 

330 Madison Avenue 

New York, New York 10017 


HILL BETTS & NASH 
Attorneys for Defendant 
Harold B. Ehrlich 

One World Trade Center 

Suite 5215 

New York, New York 10048 


D'AMATO COSTELLO & SHEA 
Attorneys for Defendant 
Harry Goodkin & Company 

116 John Street 

New York, New York 10038 


Defendants Fleschner, Becker & Fleschner Becker 


Assoc. Rule 9(g) Statement 


UNITED STATES DISTRICT COURT 
SOUTILRN DISTRICT OF NEW YORK 


ROBERT ABRAIAMSON and 
MARJORIE ABRAHAMSON, 


Plaintiffs, 
-against- 
MALCOLM K. FLESCHNER, et al., 


Defendants. 


STATEMENT PURSUANT TO RULE 9 (g) 
OF THE GENERAL RULES OF THE 
UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK 

Defendants Malcolm K. Fleschner, William J. Becker 
and Fleschner Becker Associates ("FBA") contend that as to 
the following material facts there is no genuine issue to be 
tried: 

1. Plaintiffs Marjorie Abrahamson and Robert 
Abrahamson (collectively, the "Abrahamsons"), residing in 
Stamford, Connecticut, were from July 1, 1965 until their 
withdrawal on September 30, 1970 limited partners of 
Fleschner Becker Associates ("FBA"). 

2. Defendant Malcolm K. Fleschner ("Fleschner") 

a iding at 8 Stony Point Road, Westport, Connecticut, is 
and was at all times a gencral partner of FBA and at certain 
times, as trustce under certain agreements, a limited partner. 

3. Defendant William J. Becker ("Becker"), residing 


at 4 Argyle Court, Livingston, Nw Jersey, Was, after 


April 1, 1966, a general partner of FBA and at certain times, 


as trustce under a certain agreement, a limited partner. 


4. Defendant Harold B. Fhrlich ("Ehrlich"), 
residing at 146 Central Park West, New York, New York, was 
from October 1, 1968 until his withdrawal on September 30, 
1969, a general partner of FBA. 

5. Defendant FBA, a limited partnership in 
liquidation, was organized on July 1, 1965 under the name The 
Fleschner Company with one general partner (Fleschner) and 
eight limited partners, including the Abrahamsons and five 
members of the Fleschner family. 

6. From July 1, 1965 until April 1, 1966 the 
principal place of business of FBA was at 8 Stony Point Road, 
Westport, Connecticut. From April 1, 1966 until approxi- 
mately August, 1971 its principal place of business was at 
330 Madison Avenue, New York, New York. 

7. ‘The capital contributions and withdrawals of 
the Abrahamsons with respect to FBA were credited on the 


dates and in the amounts set forth below: 


Robert Abrahmson 


Capital 
Date Contributions Withdrawals 


July 1, 1965 $150,000.00 
Sept. 30, 1967 $ 8,000.00 
Sept. 30, 1968 32,500.00 
Sept. 30, 1969 70,000.00 
Sept. 30, 1970 45,500.00 
Distributive share on 

withdrawal from the 

partnership 150,097.00 


TOTALS $150,000.00 $306,097.00 


Marjoric Abrahamson 


Capital 
Date Contributions Withdrawals 


July 1965 $180,000.00 
Oct. 1966 2,652.22 
Sept. 1967 $ 57,015.70 
Oct. 1967 266,847.13 
Sept. 1968 58,000.00 
Sept. 1969 52,500.00 
Sept. 1970 73,500.00 
Distributive share on 

withdrawal from the 

partnership $341,565.00 


TOTALS $449,499.35 $582,580.70 
8. With respect to his participation as an 

FBA limited partner, Robert Abrahamson received a profit of 

$156,097.00 in excess of his investment. 


9. With respect to her participation as an FBA 


limiced partner, Marjorie Abrahamson received a profit of 


$133,081.35 in excess of her investment. 

10. At all times all limited or general partners 
ov FBA, including the Abrahamsons, had access to all of its 
books, records and accounts. 

ll. For the periods of time during which FBA held 
positions in securities the sale of which was restricted, 
such restrictions were reflected in the books, records and 
accounts maintained by FBA. 

12. At all times authority to make investment 
decisions for FBA was vested, under its partnership agreement, 
in its general partners. 

13. During certain times prior to the withdrawal 
of the Abrahamsons, persons other than Fleschner, Becker and 


Ehrlich were general partners of FBA. 


14. At all times the general partners of FBA 
were authorized under the partnership agreement to invest its 
capital in securities of any kind or nature of any person, 
corporation, government or entity, including securities the 
resale of which was restricted. 

15. FBA first invested in securities the resale 
of which was restricted in January, 1967. 

16. For the period fron April, 1966 to July 1966 
FBA distributed a list of securities in which it held 
positions. The report for July, 1966 stated, "we will no 
longer distribute a list of our positions, but will be 
happy to discuss our securities with you on the telephone." 
Plaintiffs received a copy of that report. Marjorie and 
Robert Abrahamson assert that thereafter and prior to Sep- 
tember 30, 1969 they never discussed the partnership's secur- 
ity holdings with any general partner or other representative 
of FBA. 


17. The agreement of limited partnership, dated 


July 1, 1965, declared that the partnership was being 


formed 
for the purpose of investing and reinvesting 
in and holding stocks, bonds and other securi- 
ties and investments of every kind and 
character. . « «+ 
18. The power of the general partner of FBA under 
the agreement of limited partnership included the power, 


among others, to 


purchase, hold and sell stocks, bonds and other 
securities. . + « 


The same power was delegated by the limited partners in the 


April 1, 1966 revision of the partnership agreement. 


19. Article Ninth of the April 1, 1966 revision 


of the agreeme:.t of limited partnership, read and signed by 


the Abrahamsons, contained the provision: 


Appropriate books of accounts shall be kept, 
and each Partner whether limited or General, shall 
have access to all ! .0ks, records, and accounts 
of the Partnership. 


20. On October 1, 1968 a new revision of the 
agreement of limited partnership was signed making some 
chanvs~ in the terms of the FBA limited partnership, 
including the addition of new partners. Section 1.04 of this 
agreement indicated that the partnership was organized 


(a) to invest and trade, on margin or 
otherwise, in capital stock, preorganization 
certificates and subscriptions, warrants, bonds, 
notes, debentures, whether subordinated, conver- 
tible or otherwise, trust receipts and other 
securities of whatever kind or nature of any 
pezson, corporation, government or entity, and 
rights and options relati:g thereto, including 
put and call options written by the partnership 
or by others, and in commodities and commodity 
contracts .. . 


(b) to engage in such other businesses, 
activities and transactions as the Managing 
Partners may from time to time determine... .- 
Section 2.02 gives the Managing Partners power "to 
carry out any and all of the objects and purposes of the 
Partnership set forth in section 1.04... ." 
Dated: New York, New York 
January 25, 1974 


Yours, etc. 


SULLIVAN & CROMWELL 


RICHARD &. CARLTON 
By 
“NW Member of the Firm 


Attorneys for Defendants 
William J. Becker, Malicolim K. 
Fleschner and Fleschner becker 
Associates 
48 Wall Street 
New York, New York 10005 
(2i2) 952-8100 


oS< 


Defendant Becker's Affidavit in Support of 
Motion for Summary Judgment 


Defendants’ 


{Conformed Copy] 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and 
MARJORIE ABRAHAMSON, 


Plaintiffs, 71 Civ. 344 (RLC) 


-against- AFFIDAVIT 


MALCOLM K. FLESCHNER, et al., 


Defendants. 


SYATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


WILLIAM J. BECKER, being duly sworn, deposes and 


1. I reside at 4 Argyle Court, Livingston, New 


Jersey. 
2. I have been, since April l, 1966, a general 


partner of Fleschner Becker Associates ("F3A") and at 
certain times, as trustee under a certain agreement, 4 
limited partner. 

3. Attached as Sxhibit A is a true copy of the 
July 1, 1965 Agreement of Limited Partnership of FBA, 
organized at that time under the name The Fleschner Company. 

4. Attached as Exhibit B is a true copy of the 
April 1, 1966 Agreement of Limited Partnership which revises 
the original Agreement of Limited Partnership. 

5. Attached as Exhibit C is a true copy of the 
October 1, 1968 Agreement of Limited Partnership which 


effects further revisions in the partnership agreement. 


6. Attached as Exhibit D is a true copy of a 
report sent to all FBA partners setting forth the FBA invest- 
ment performance from April l, 1966 through July 31, 1966. 
The report advised the partners that future monthly reports 
would not thereafter include a list of securities in which 
FBA held positions but that the FBA management would "be 


happy to discuss our securities with you on the telephone." 


Neither plaintiff ever accepted this invitation to inquire 


about the holdings of FBA, at least before September 30, 
1969. 

7. PBA as a partnership entity has never ren~ 
tered investment advisory services to any individual or 


firm for compensation of any kind. 


/s William J. Becker 
William J. Becker 


Sworn to before me this 


9th day of January, 1974. 


{sf Alan Ihne 
Notary Public 


ALAN IHNE 
NOTARY PUBLIC, State of New York 
Residing in Kings County 
Kings Co. Clk's No. 24-7031350 
Certificate Filed in 
New York Co, Clk's 
Commission expires March 30, 1974 


{Seal of notary public affixed’ 


Exhibit A 


Exhibit B 


Exhibit C 


Exhibit D 


Attached as Exhibits 


July 1, 1965 Agreement of Limited Partnership 
of The Fleschner Company. 


April 1, 1966 Agreement of Limited Partnership 
of Fleschner Becker Associates. 


October 1, 1968 Agreement of Limited Partnership 
of Fleschner Becker Associates. 


Report to FBA partners dated April l, 1966 - 
July 31, 1966. 


Exhibit A to Becker Affidavit (Limited Partne:rhip 


Agreement of July 1, 1965) 
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: AGREEMENT OF LIMITED PARTNERSHIP of THE FLESCHNER 
CO., dated as of July 1, 1965, between Malcolm K. Fleschner, 
of Westport, Connecticut, General Partner, and Marjorie 
Abrahamson of Stamford, Connecticut, Robert Abrahamson of 
Stamford, Connecticut, Rita Caine of Great Neck, New Yort, 
Charles Fleschner of Neponsit, New York, Janice Fleschner of 
Westport, Connecticut, Susan Fleschner of New York, New 
York, Andrew K. Fleschner of Westport, Connecticut and 


Luise R. Greenstein of Sarasota, Florida, all Limited 


Partners, 


WHEREAS, it is desired that the parties hereto 
form a Limited Partnership for the purpose of investing 
and reinvesting |. and holding stocks, bonds and other 
securities and investments of every kind and character, 
incluuing grain and other commodities, and to be conducted 
in accordance with the statutes and laws of the State of 
Connecticut relating to limited partnerships. 

Now, THEREFORE, the parties nereto agree that the 


Agreement of Limited Partnership shall read as follows: 


ARTICLE FIRST 


General 


The Partnership cr firm name shall be “The 


Fleschner Co.", 


40a 


The Partnership shall continue under the provisions 


of these Articles from and after July 1, 1965, to and in- 


cluding December 31, 1965, and from year to year thereafter; 
providod, however, that the Partnership shall be terminated 
upon the death or incapar‘ty of the General Partner and may 
be terminated at any time, notwithstanding the foregoing, 

at the election of the Gencral Partner, such election to be 
made by the General Partnor by written notice given by the 
General Partner to all of tho other portners at least thirty 
(30) days prior co the date fixed in Such notice as the dato 
upon which such termination will take effoct. 

The tern "majority in interest of the wareners", 
when used throughout these Articlos Shall mean ony number of 
partners who at tho time hold more than 59% of the agerecato 
of all Capital Accounts of tho Partnership at July 1, 1965 
or et the beginning of any calondar year thoreafter, as the 
case may bs, as hereinafter provided in Articlo SECOND ena 
Article NINTH, 

The principal place of businoss of the Partnorship 
is 8 Stony Point Road, Wostport, Conmnocticut. Tho Partner- 

ship may also maintain offices in such other placos as may 


be from timo to time detorminad by the Genoral Partner. 


ARTICLE SECOND 
Capital 


General capital as of the Opening of businoss on 


July 1, 1965, contribut-d by and credited to the General 


. - De 
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Partner, shall be in the amount specified.in Part 1 of the 


schedule attached hereto (hereinafter referred to as the 
"Schedule"). In addition to the foregoing contribution of 
general capital, the General Partner may at his election 
and at any time make additional contributions to general 
capital either in the form of sh or in the form of securi- 
ties or other considcration. 

Limited capital as of the opening of business on 
July 1, 1965, contributed by and credited to the Limited 
Partners shall be as set forth in Part 2 of the Schedule 
which amounts shall reflect the charge or charges of a 
nature referred to in the last sentence of this paragraph. 
In addition to the forcgoing contributions of limited 
capital, each Limited Partner may at his election and at 
any time, with the consent of the General Partner, make 
additional contributions. to his limited capital. Such 
additional contributions to limited capital may be in cash, 
subject, at the discretion of the General Partner, to a 
charge of not more than two (2) per cent, or, may be in 
socu*ities or other consideration subject, at the dis- 
eretion of the General Partner, to such charge as the General 
Partner may determine. 

No Partner, Limited or General, shall have the 
right to assign all or any portion of his interest as a 


Partner. 
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ARTICLE THIRD 
Powers and Duties of Partners 

The General Partner shall devote his best efforts 
to the Partnership business and shall diligently and faith- 
fully employ himself therein. 

The General Partner Shall have the power among 
other things, on behalf of the Partnership: (a) to purchase, 
hold and sell stocks, bonds and other securitics; (b) to 
sell stocks, bonds and other securities short and to cover 
Such sales; (c) to purchase, hold, sell and otherwise deal 
in put and call options and any combination or combinations 
thereof; (d) to purchase, hold, Sell, sell short and cover, 
and borrow from brokers for that purpose, commodity contracts 
and to purchase, hold, sell and otherwise deal in commodities 
generally dealt in on commodity or produce exchanges, pro- 
vided, however, that Partnership funds used for the purpose 
of dealing in commodities and commodity contracts shall not 
exceed at the time of any purchase or commitment ten (10) 
per cent of the net worth of the Partnership at July 1, 1965 
.or at the beginning of any calendar year thereafter, as 


the case may be; (e) to conduct margin accounts with brokers; 


(£) to open, maintain and close bank accounts; (g) to sign 


checks; (h) to pledge securities for loans; (1) to engage 
in the business of advising and counselling on investments 


and to enter into agreements therefor; and (j) generally, 


og 
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to act for the Partnership in all matters incidental to the 


foregoing. 

The Partnership may lend money to any of the 
Partners, at the discretion of, and on such terms and con- 
ditions as may be fixed by the Géneral Partner; provided, 
however, that no such loan shall exceed ten (10) per cent 
of the Capital Account of the Partner making the borrowing at 
July 1, 1965 or at the beginning of the calendar year in 
which such loan is made, as the case may be; and provided 
further, that no such loan seth anal beyond the end of 
the calendar year in which it shall have bcen méde. 
os No Partner shall be liable for honest mistakes 
in judgment or for losses dve to such mistakes or for 
losses due to the negligence of employees, Weekind or 
other agents of the Partnership. 

No Limited Partner shall be liable for any debts 
or obligations of the Partnership in excess of the amount 
of his distributive interest in the Partnership determined 


as provided in Article FIFTH. 


ARTICLE FOURTH 
Profits, Gains and Losses 
For the purposes of these Articles, the "net 
profits" of the Partnership for any period shall mean the 


balance remaining after deducting from the total income of 
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the Partnership for such period all expenses and losses of 
the business for such period and the net losses" of the 
Partnership for any period shall mean the anount by which 
the total income of the Partnership for such period is ex- 
ceeded by all expenses and losses of the business for svcsh 
period, expenses and losses, in both instances, to include 
(2) dntecest paid upon amounts not withdrawn by the Partners 
as provided in Article EIGHTH, (2) all amounts, if any, 
paid during such period as bonuses or additional compen- 
Sation for such period to employees, and (3) all reserves, 
if any,created during such period against contingent or 
unliquidated liabilities and losses. In computing net 
profits and net losses of the Partnership for purposes of 
this Article, there shall be excluded any realized capital 
gains and any realized capital losses. 

The net profits of the Partnership for the period 
ended December 31, 1965 and for ecch calendar year thereafter 
Shall be distributed in the following manner: (a) twenty 
(20) per cent thereof shall be credited to the Capital 
Account of the General Partner and (b) the remaining eighty 
(80) per cent thereof shall be credited to the Capital 
“Account of each of the Partners in proportion and in accord- 
ance with the Capital Account of each at July 1, 1965 or at 
. the beginning of each calendar yoar thereafter, as the 


Case may be. 


The net losses of the Partnership for the period 
ending December 31, 1965 or for any calendar year there- 
after, and any losses arising from any transaction during 
any such year but determined in a subsequent year, shall be 
borne by all of the Partners in proportion to the Capital 
Account of each at July 1, 1965 or at the beginning of each 
calendar year thereafter, as the case may be. 

For the purposes of those Articles, the "realized 


net capital gains" of the Partnership for any period shall 


mean the excess of realizcad capital gains over realized 


capital losses of the Partnership for such period and the 
“realized net capital losses" of the Partnership for any 
period shall mean the excess of any realized capital losses 
over realized capital gains. In computing the realized 

net capital gains cnd realized net capital losses of the 
Partnership for the purposes of this Article there shall be 
no reduction for any net losses of the Partnership. 

The realized net capital gains of the Partnershin 
for the period ending December 31, 1965, or for any calendar 
year thereafter Shall be borne in the manner in’ which net 
profits of th- Partnership are shared as provided in this 
Article. 

The realized net capital losses of the Partnership 
for the period ending December 31, 1965, or for any calendar 
year thereafter shall]. be borne in the manner in which nct 
losses of the Partnership are shared as provided in this 


Article. 
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ARTICLE FIFTH 
Ascertajoment of Distributive Interests 
A Limited Partner's distributive interest shall be 


the amount of his Capital Account standing to his credit 


upon the books of the Partnership at the end of the calendar 


year in which such Partner has withdrawn or at the date of 
termination of the Partnership, as the case may ba, less 

an amount equal to twenty (20) per cent of the unrealized 
net capital gains, if any, reflected in such Capital Account. 
The General Partner's distributive interest at the date of 
termination of the Partnership shall be an amount equal to 
the net worth of the Partnership determined in accordance 
with Article NINTH less an amount equal to the aggregate of 
the distributive interests of all Limited Partners. 

For the purpose of cetermining the distributive 
interest of any withdrawing Limited Partner, his share of 
net profits or net losses and of realized and unrealized net 
capital gains and of realized and unrealized net capital 
losses of the Pertnership shaJ.J. be computed as though his 
withdrawal had taken place at the end of the calendar year 
in which such withdrawal actually took place and his interest 
in the Partnership, except as otherwise provided in Article 
SEVENTH, shal). not terminate until the end of the calendar 


year. 


If there are any assets which, in the judgment of 
the General Partner, or, in the event of his death or in- 
capacity, a majority in interest of the Partners, cannot be 
properly valued vntil sold or realized upon, and which can- 
not be sold without sacrificing the same and which cannot be 
properly distributed in kind, then any such assets may be 
excluded from the valuation of assets as provided in this 


Article and may be retained in the Partnership or in the 


liquidation of the Partnership; and ths intcrest of each 


withdrawn Partner therein shall not be payable or distributed 
until such time as the General Partner or a majority in 
interest of the Partners (as the case may be) shall deter- 
mine anything hereinbefore to the contrary notwithstanding. 
If there is any pending transketion or claim by or 

against the Partnership, of which the interest or obligation 
of a withdrarm Partner thorein cannot, in the judgment of 
the General Partner or in the event of his death or incapa- 
city a majority in interost of tho Partners be then ascer- 
tained, the value thereof or probab).oe loss therefrom may 
be likewise excluded from such valuation or computation 

_ of such liabilities, and no amount shall be paid or charged 
to any such Partner or his personal representatives on 
account of any such transaction or claim until its final 
liquidation or such earlier time as the Genoral Partner or 


a majority in intcrest of the Partners (as the case may be) 


tn 
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shall determine; the Partnership may, however, meanwhile 
retain from other sums due such Partner or his personal 
representatives an amount which the General Partner or a 
majority in interest of the Partners (as the case may be) 
estimate may be sufficient to cover the share of such 
Partner in any probable loss or liability on account of 


such transaction or claim. 


ARTICLE SIXTH 
Disinitintions to eratners 
Upon tho withdrawal (as dcfinod in Article SEVENTH) 
of a Limited Partner or upon the termination of the Partner- 
ship, each withdrawing Partner, or each Partner, as the case 
may be, shill be paid his respective distributive interest 
in cash or kind or partly in cash and purtly in kind as the 


General Partner or, in the event of his death or incapacity, 


as a majority in interest of the Partners, shall determine. 


At the discrotion of the Genoral Partner, a withdrawing 
Partner's distributive intorsst, determined in accordance 
with Article FITTH, shall ba subject to a charge of 
‘not more than two (2) por cent of tho amount thereof. 

The distributive intcrest of a withdreving Partner 
shall be paid on or before tho Slst day of Uarch following 
the ond of tho year during which such Partnor shall have 


withdravn. 
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ARTICLE SEVENTH 
Hithdravals | 

The term "withdrawal" of a Limited Partner through- 
out these Articles shall include withdrawal as a result of 
death, expulsion, incapacity, or voluntary retirement, or 
for any other reason (other than termination of the Partnor- 
ship), unless otherwise Specifically indicated. Withdrawal 
of a Limited Partner as a result of death, expulsion, in- 
Capacity or voluntary retirement, or for any other reason, 
unless otherwise Specifically indicated, shall not occur, 
for purposes of computing his distributive interest pur- 
sugnt to Articlo FIFTH, vntil the end of the calendar year 
in which such event shell have taken place but for oll 
other purposes of these Articles such withdrawal shall be 
dcemed to have occurred on the date upon which notice or 
knowledge thereof is reccived at the principal place of 
businoss of the Partnership as stated in these Articles 


(in the case of doath, incapacity or other reason) or on 


the date upon which such event (in the caso of expulsion or 


voluntary retirement) occurs. 
| The withdrawal of a Limited Partner shall not of 
itself terminate or dissolve the Partnership. 

Upon the withdraral cf a Limited Partner, all‘of 
his rights in specific Partnorship property of every kind 
whatsoover, inc)uding 11 boolis of account, records, and 


papors of tho Partnorship, shall immodiatoly, and without 
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further assignment, pass to, and become vested in, the 
remaining or surviving Partners, and such withdrawn Limited 
Partner or his legal representatives snall have only the 
right to receive the distributions to withdrawn Partners 
provided for in Article FIFTH. 

Neither a withdrew Limited Partner nor his per- 
sonal representatives shall have any voice in the manage- 
ment or control of the business after the date of his with- 
drawal, but shall have such access to the books of the 
Partnership to such extent, and be entitled to such data, 
as may be necessary to give full information with respect to 
his distributive interest, such right to continue only 
until his distributive interest shell have been determined 
as hereinafter provided. 

A majority in interest of the Partners may at any 
time give notice in writing to each of the other Partners 
requiring that any Limited Partner Shall withdraw from 
the Pantnership upon a date specified in such notice, which 


_ Gate, however, shall not bo less than two (2) days after 


the date on which such notico is Given. Upon the date thus 


specified in said notice, the Limited Partner thus desig- 

_ mated in such notice shall be deemed to have withdravn from 
the Partnership without any further action either on the 
part of said Partner or of any other Partner, and there- 


after his interest in the Partnership shall be treated in 


the same manner as the interest of a withdrawn Partner, and 
he shall have only the rights of a withdravm Partner. 

If at Decembor 31, 1965 or at the end of any 
calendar year thereafter the Capital Account of any Limited 
Partner shall be less than one (1) per cent of the total 
Capital Accounts of all of the Partners then said Partner 
shall be deemed to have withdravm from the Partnership 
without any further action on the part of said Partner or 
of any other Partner, and thereafter his interest in the 
Partnership shall be treated in the same manner as the 
interest of a withdrawn Partner, and he shall have only the 
rights of a withdravm Partner. 

Any Limited Partner desiring to withdraw from 
the Partnership may do so only upon written notice given 
by such Limited Partner to the Partnership at least sixty 
(60) days prior to the date .ixed in such notice as 
the day upon which he shall withdraw (except as otherwise 
provided in this Articlo SEVENTH and Article FIFTH) from 
the Partnership; provided, however, that the General Partner 


may, in his discretion, waive such notice requirement. 


ARTICLE EIGHTH 
Partnor Drorings 
Any Partner may withdraw all or any part of his 


interest in the Partnership; provided, however, that no 


such withdrawal may take place, excopt as otherwise provided 
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in this Article EIGHTH, at any time other than the end of 
any calondar year. In the event any Partner shall elect to 
withdraw all or any part of his Capital Aczount, such with- 
@rawal, except as otherwise provided in this Article EIGHTH, 
may, in the discretion of the General Partner, be subject to 
a charge of two (2) por cent of the amount withdram. 

Any Partner withdrawing all or any part of his 
Capital Account es hereinabove provided, except as othorwise 
provided in this Article LIGHTH, shall give at least sixty 
(60) days notice in writing to the Partnership of his in- 
tention to make such withdrawal and the amount thereof. 

Each Partner shill, at the ond of cach quarter of 
the calondar yoar, withdraw from his Capital Account an 
amount equal to four (4) per cent of his Capital Account at 
July 1, 1965 or at tho b2ginning of tho calondar year in 
which such withdrawal is made, as tho case may be. Notwith- 
standing the forcgoing, any Partner may elect to leave with 
the Partnership all or any part of the amount so required to 
be withdrawn, in which event such amount shall be treated as 


a loan to the Partnorship end such Partner shall be eredited 


with interest at such rate, notjJsss than the prime rate then 


in effect,as the General Partnaor shall, ... his sole dis- 
cretion, detormino on tho amount so loanod, such crediting 
to be made at the end of tho calondar year. Any Partner 


who has elected not to withdraw any such amounts may at any 


time or from time to time thereafter within the same cal .- 


dar year withdraw all or any part of such funds so left to- 
gether with interest to the date of such withdrawal. 

The General Partner may, in addition, withdraw 
from his Capital Account at the end of each quarter an addi- 
tional amount equal to one (1) per cent of the total Capital 
Accounts of all Partners at July 1, 1965 or at the begiriing 
of any calendar year thereafter, as the case may be. In the 
event the General Partner elects not to withdraw all or any 
portion of such amount at the end of any quarter he may with- 
draw it at the end of any succecding quarter within the same 
Calendar year. Amounts not withdrawn by the General Partner 
Shall not bear any interest. 

All withdrawals made pursuant to this Article 
EIGHTH shall be debitcd to the respective Partners' Capital 
Accounts as at the end of the calendar “year in which such 


withdrawals were made. 


ARTICLE NUITH 
General. Accovntins Provisions 
Appropriate books of account shall be kept, and each 
Partner, whether Limited or General, shall have access to 
all books, records, and accounts of the Partnership. 
The wccounts of the Partnership shall be ascertained 
and determined as of the close of business on December thirty- 


first of each yoar or as of the close of business on tho dato 


of termination of the “artnership at which time the books of 
account of the Partnership shall be closed and at which time 
an appropriate statement of net worth of the Partnership 
and an appropriate statement reflecting the Capital Accounts 
of the Partners, determined as in this Article and Article 
FOURTH provided, sh2ll he prepared. 

The Capital Account of cach Partner standing to 
his credit upon the books of the Partnership at the beginning 
of the calendar year shall be eredited with all capital con- 
tributio~s since that time, including capital contributions 
and interest resulting from Article EIGITH and shall be 
debited with any withdrawals of capital since that time, 
including withdrawals pursuant to Articlo EIGHTH. Each 
Partner's Capital Account shall be further credited and 
debited to reflect his share of net profits or net losses and 
realized net capital gains or roalized net capital losses, 
all as determined in accordenco with the provisions of 
Articlg FOURTI] and if the Capital Account of the General 
Partner be insufficiont to pay the amount of his share of the 
lossos, he shall pay an amount oqual to such insufficiency 
in cash to the Partnership. Each Partner's Capital Account 
shall be further credited or debited to reflect his share 


of unrealized net capital gains or unroalized net capital 


losses, as if such gains and losses had been realized as 


at the end of the calendar year; provided, however, that 
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the provisions of Article FOURTH insofar as they relate to 
the sharing of realized net capital gains on a 20%-80% basis 
as between tne General Partner and all Partners shall not 
apply for purposes of this Article and unrealized net capi- 
tal gains shall be attributed to each Partner in proportion 
to and in accordance with his Capital Account at July 1, 
1965 or at the beginning of each calendar year thereafter, 


as the case may be. 


Except with respect to the distributive interests 


of withdravm Partners dotermined in accordance with the 
provisions of Article FIFTH, the accounts of the Partnership, 
as ascertained and cetermined as of tho end of each calendar 
year, shall be conclusive upon each Partner unless he shall 
make objection to the same in writing, delivered to the 
Partnership within sixty (GO) days after the close of the 
year for which such account is made, and, in the absence of 
such written objection, the correctness of such account 
shall not thereafter be questioned by any Partner or by 
his legal representatives. 

Except us otherwise expressly provided in these 
Articles, in determining tho accounts of the Partnership 
for all purposes, the assets and liabilities of the Part- 
nership may be taken at such valuations as the General 
Partnor shall dotermine, and the Partnership may, but 
Shall not be roquired to, set up reserves against doubtful 


accounts and contingent and unliquidated liabilities, 
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including the indebtedness of any Partner to the 
Partnership. 

In the event the General Partner or any Limited 
Partner shall contribute securities or other property to 
the Partnership, the gain or loss with respect to such 
securities or other property shall be shared among the 
Partners so as to take account of the variation: between 
the basis of such securities or other property to the 
Partnership and its fair market value at the time of contri- 
bution, it being understood that the Partner so contributing 
Such securities or otner property shall have attributed to 
him an amount equal to the entire difference between the 
basis thereof to the Partnership and its fair market value 
at the iime of contribution when any such securities or 
other property are sold or realized upon by the Partnership, 
notwithstanding the fact that the Partnership may not have 


realized such entire difference. 


In the event that the distributive interest of any 


¢ 


withdrawing Limited Partner Shall reflect an andant attribut- 
able to the unrealized net Capital gains of the Partr-rship, 
such withdrawing Limited Partner shall have attribu d-o 
him, in addition to any amounts attributed to him by virtue 
of his share of realized net Capital gains of the Partner- 
Ship for the year in which he Shall have withdrawn, an 


amount of the gross realized long-term capital gains of the 
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Partnership for such year equal to the amount of such un- 
realized net Capital gains. In the event that any amount is 
attributed to any withdrawing Limited Partner pursuant to the 
preceding sentence, the amount of the realized long-term 
Capital gains of the Partnership attributable to the re- 
Meining Partners shall be adjusted accordingly, it being 


understood that the realized net long-term Capital gains or 


realized net long-term capital losses of the Partnership, 


aS adjusted to exclude the amount attritutable to such 
withdrawing Partner, shall be attributed to the remaining 
Partners in the manner in which realized net Capital gains 
or realized net Capital losses, as the case may be, are 


borne pursuant to Article FOURTH hereof. 


ARTICLE TENTH 
Dissolutson and Liquidation 

If the Partnership is terminated as provided in 
Article FIRST, then the property, assets and business of the 
Partnership Shall, unless the limited capital contributions 
Shall then be impaired, bo liquidated by such persons as 
liquidators as may be designated by the General Partner or, 
‘ in the event of his death or incapacity, by a majority in 
interest of the Partners; if the limited capital contribu- 
tions shall thon be impaired, the Limited Partners, or a 


majority in interest of them, may as Limited Partners, at 
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their option, nominate one or more persons to act as the 
liquidators. 

ARTICLE ELEVENTH 

As_ To Firm Name 

In the event of a continuation of the Partnership 

after the withdraval of a Partner, the continuing Partnor- 
ship shall have full ovmership of, and full right to use, the 
firm name. At no time during the continuation of the Partnor- 
Ship shall any value ever ba Placad upon the firm name, or 
the right to its use, or to the good-will, if any attached 
thereto, either as between the Partners or for tha purpose 
of determining any distributive intcrest of any withdravn 


Partner in accordance with the provisions of Article FIFTH 3 


nor shall the personal reprcosentatives of any deceased 


Partner have any right to claim any such value. 

In the event of a termination and dissolution of 
the Partnership as above described, neither the firm name y 
nor the right to its use, nor the good-will, if any, shall 
be considered as an asset of said Partnership, and no valua- 
tion shall be put thereon for the purpose of Jiquidation or 
distribution, or for any othcr purpose whatsoover; nor shall 
any value ever be placed thereon as between the romaining or 
Surviving Partners and any withdrawn Pertner or the estate 


of any deceased Partner. 


In the event of a termination and dissolution of 
the Partnership as above described, the firm name and all 
right to its use and the good-will, if any, attributable 
thereto shall revert to the General Partner or his personal 


representatives. 


ARTICLE TWELFTH 
Miscelloncous 
One or more additional Partners, General and/or 


Limited, may be admitted at any time and from time to tine, 


to membership in the Partnorship upon the consent, in writing, 


of the General Partner. The capital contribution of each 
additional Partner admitted to the Partnership shall, in the 
sole discretion of the General Partner, be subject to a 
charge of not more than two (2) per cent in the case of cash 
contributions and in the case of contributions other than 
cash to such other charyes as the General Partner may deter- 
mine. 

The fiscal year of the Partnership shall be the 
Calendar year or, in the case of the period beginning July l, 
1965, until December 31, 1965, 

In the event of any dispute or any aisagreement of 
any nature whatsoever, related in any way to the Partnership, 
or having any connection therewith, ov arising in any way out 
of the Partnership or its relationship among any of the 


Partners, or between any withdravm Partner and the other or 


a; 
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continuing Partners, or between the executors, administra- 


tors, or personal representatives of any Partner and the 
other or continuing Partners, such dispute, disagreement or 
matter shall be decided by the General Partner or in the 
event of his death or incapacity by a majority in interest 
of the Partners, and such decision shall be conclusive 
and binding upon each of the Partners, withdrawn or other- 
wise, and upon the heirs, executors, administrators, per- 
sonal representatives, and assigns of each of the Partners. 
Each of the Partners covenants for himself, his 
heirs, executors, administrators and personal representa- 
tives that he will, at any time on demand after his with- 
drawal from the Partnership, contribute to any of his former 
Partners his proportionate share of any liability, judg- 
ment or cost of any kind (including the reasonable costs 
of the defense of any suit or action and any sums which 
may be paid in settlement thereof) that may be incurred by 
any of such former Partners on account of any matter or 
transaction occurring during the time he was a Partner; 
provided, however, that the amount of such contribution 
Shall not, in the case of a former Limited Partner, exceed 
the emount of his distributive interest at the tine he - 
ceased to be a Limited Partner. Such proportionate share of 
liability, judgment or cost of any kind shall bo determined 
from the Articles of Partnership as they existed at the timo 


such natter or transaction occurred. 


Each of the Partners covenants that neither he nor 
his heirs, executors, administrators, or personal representa- 
tives, nor any person or persons claiming through or under 
him, will file a bill for Partnership accounting, or other- 
wise proceed adversely in any way whatsoever against the 
other Partners or the Partnership, except for fraud. 

Each of the parties hereto agrees that if any 
action shall be taken pursuant to these Articles by the re- 
quired percentage in interest of the Partners (where that 
is required), even though such party may not have assented 
thereto,:-or may have objected thereto, he will nevertheless 
execute any such writing or instrument as may be necessary 
to carry out and perfect such action, including, without 
limitation, any certificate of limited partnership or 
amendment therete, any instrument effecting or evidencing 
the withdrawal of a Partner and any amendirent or supplement 
to these Articles. 

Each party hereto hereby ecanstitutes and appoints the 
General Partner as the truce and lawful attorney-in-fact of 
such party with full power and authority to sign such 
party's name to any writing or instrument which such party 
is required to execute pursuant to this Article with the 


Same force and effect as if such writing or instrument had 


been personally executed by such party. Such power of 
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attorney is coupled with an interest and shall continue in 
full force and effect notwithstanding the subsequent death 
or incapacity of such party. 

This Agreement shall be binding upon and inure to 
the berefit of the legal representatives, heirs, assigns 
and distributees of each of the Partners. 

This Agreement may be executed in more than one 
counterpart with the sane effect as if the Partners executing 
the several counterparts had all executed the same counter- 
part. 

Any written notice herein required to be given to 
the Partnership by any of the Partners shall be deemed to 
have been given if addressed to "The Fleschner Co.", and 
delivered at the principal office of the Partnership at 
8 Stony Point Road, Westport, Connecticut. 

Any written notice required to be given to a 
Partner shall be deemed to be given if addressed to such 
Partner at his last residence address known to the Partner- 


Ship and deposited in the United States mails. . 


IN WITNESS WHEREOF, the parties hereto have 


hereunto affixed their hands and seals as of July 1, 1965. 


General rartner 
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ame of General Partner 
ilcolm K, Fleschner 


ame of Limited Partner 
arjorie Abrahamson 
Sbert Abrahamson 


Lta Caine 


larles Fleschner 


Genersl Cavital consisting of Cesh and 


$303,362.50 $200,000.00 
Part 2 

Limit.i Canital consisting of Cash ‘end 

$180,000.00 $180,060.00 

$150,000.00 $150,000.00 

$136,262.50 $122,000.00 

$151,237.50 $110,000.00 
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Proverty at Avreed Value 
Froverivias Agreed value 


2,100 shares of Common Stock, par 
value $l per share, of “Melville 
Shoe Corporation - $54,337.50 


3,700 shares of Common Stcck, par 
velue $l per share, of Sel-Rex 
Corporation - $49,025.00 


Pronert . 


Acreed Value 


SOO snares of Common Stock, par a 
value $l per share, of “elville > 
Shoe Corporation - $12,937.§ 

100 shares of Common Stock, par 
value {1 per share, of Sel-Rex 
Corporation - $1,325.00 


S500 shares of Common Stock, par 
value $1 per share, of 2‘elville 
Shoe Corporation - $12,937.50 


250 shares of Common Stock, par 
value $33-1/3 per share, of 
American Telephone & Telegraph 
“Company - $16,500.00 ] 


100 shares of Common Stoc, par 
value $10 per share, of Eastman 
Kodak Company - $7,825.00 

300 shares of Common Stock, par 

value $l per share, of Sel-Rex 

Corporation - $3,975.00 


Nerme of limited Partner 


Janice Fleschner 


Susan Fleschner 


drew K. Fleschner 


uise R. Greenstein 


$270,925.00 


$ 24,150.00 


$186,187.50 


$165,525.00 


{tal consisting 
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of Cash and 


$200,000.00 


$ 21,500.00 


$160,000.00 


$150,000.00 


Proneriyv at her 1 Valin 

1,000 shares of Comnon Stock, par 
value $l per share, of Melville 
Shoe Corporation - $25,875.00 

3,400 shares of Common Stock, par 
value $1 per share, of Sel-Rex 
Corporation - $45,C050.C0 

200 shares of Common Stock, par 
value $1 per share,. of Sel-Rex 
Corporation - {$2,650.00 

p ’ 


SCO shares of Common Stock, par 
value Yl per share, of Nelville 
Shoe Corporation - $12,937.5 


1,000 shares of Common Stock, nar 
value {$l per share, of Sel-Kr~ 
Corporation - $13,250.C0 


600 shares of Common Stock, par 
value $1 per snare, of Melville 
Skee Corporation - 


egg 


Exhibit B to Becker Affidavit (Limited Partnership 
Agreement of April 1, 1966) 
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AGREEMENT OF LIMITED PARTNERSHIP of FLescuner 
Becxen Associates, dated as of April 1, 1966, between the undersigned 
parties hereto 


Wueneas, it is desired that William J. Becker become a General 
Partner avd that certain other persons become Limited Partners of 
the Partnership formed pursuant to an Agreement of Limited Partner- 
ship dated as of July 1, 1965 under the name of he Fleschner Co., that 
the said Partnership formed as of July 1, 1965 to b conducted in 
accordance with the statutes and laws of the State of Connecticut re- 
lating to limited partnerships be bereatter conducted iy accordance 
with the statutes and laws of the State of New York relating to limited 
partnerships, and that the said Agreement of Limited Partnership of 
The Fleschner Co. be further ¢ 1 in certain respects and sub- 
ject to the conditions stated in the next paragraph hereof; 

Now, tuererone, the parties hereto agree that the Agreement of 
Limited Partnership, dated as of July 1, 1960, is hereby amended 


] 
as of April 1, 1966 to read a follows; but without modifying said 
Agreement of Limitcad Partnen lip dated as of July 1, 1969, insofar 
as it deals with relotiors between the parties thereto prior to April 
1, 1966. ; 


ARTICLE FIRST 
GENERAL 


The Partnership or firm name shall be “Fleschner Becker Asso- 
ciates’’. 


The Partnership shall continue under the provisions of these 
Articles from and after April 1, 1966, to and including the last day 
of the current fiscal year, and from year to year thereafter; provided, 
however, that the Partnership shall be terminated upon the death or 
incapacity of all of the Gen ‘val Partners and may be terminated at 
any time, notwithstanding the forezoing, at the election of the Executive 
Committee, such election to be made by the Executive Committee by 
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written notice given by it to all of the partners at least thirty (30) 
days prior to the date fixed in such notice as the date upon which such 
termination will take effect. 


The term ‘‘majority in interest of the Partners’, when used 
thronghout these Articles, shall mean any number of partners who at 
the time hold more than 50% of the aggregate of aH Cupital Accounts 
of the Partnership at April 1, 1966 or at the beginning of any fiscal 
year thereafter, as the case may be, as hereinafter provided in Article 
Seconp and Article Nixrx. 

This Agreement makes provision for certain determinations, deci- 
sions and actions with respect to this Agreement to be made or taken 
by the Exccutive Committee. Subject to the further provisions of 
this paragraph, the Executive Committee shall consist of Malcolm K. 
Fleschner and William J. Becker. Each of the Partners agrees that 
such determinations, decisions and actions made or taken by the Execn- 
tive Committee shall be conclusive and absolutely binding upon the 
Partuership, the Partners and any retired Partners and their heirs, 
successors and assigns, and on the estate of any deceased Partners or 
any person claiming through them. In the event of the absence or the 
temporary inability to act of any one of the members of the Executive 
Committee at any time when the total membership shall consist of two 
persons, the other member imay act in all matters in the same manner 
and to the same extent as all members might have acted. The members 
of the Executive Commiitee may add additional members from among 
the General Partners. In the event that the membership of the Execu- 
tive Committce shall consist of more than two persons, any action au- 
thorized by a majority .f the members of the Executive Committec shall 
constitute action of the Committee. Any member of the Executive Com- 


mittce may act on behalf of the Committee and any instrument signed 
? 


by any such meitber shall conclusively evidence his authority to act 
on behalf of the Committee. 


The principal place of business of the Partnership is 330 Madison 
Avenue, New York, New York. The Partnership may also maintain 
offices in such other places as niay be from time to time determined by 
the L/xecutive Committee. 
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ARTICLE SECOND 


Cari tA 


A schedule designated ‘Capital Schedule No. 1 effective April 1, 
1966”’ in which are set forth the names of the several Partners, and 
the capital, General or Limited, of cach Partne r, signed by the Execu- 
tive Committee, is on file i 1¢ office of the Partnership in New 
York City and shall be deeined a part of this Agreement. In addition 
to the contribution of General Capital set forth in the aforesaid 
schedule, each of the General Partners may at his election and at 
any time make additional contributions t general capital either in 
the form of cash or in the form of securities: provided, however, that 
any such contribi:ions shall be credited te the Capital Account of 
the contributing Partner only at the end of the fiscal year. In addi- 
tion to the contributions of limited capital set forth in the afore- 
said schedule, each Limiteu Partner may at his election and at any 
time, with the consent of the Excentive Co mittee, make additional 

apital; provided, ovever, that any such 

contributions snail pe credited to the Capital Account of the contri- 
y at the end of the fisesl year. Such additional con- 

tributions to limited capital may be in cash, subject, at the diserction 
of the Executive Committee, to a charge (uniformly applied with 
respect to all such additional contributions then being made) of not 
more than two (2) per cent, or, may be in securities subject, at the dis- 


cretion of the Executive Conunitice, to such charge as the Executive 
Committee may determine, 


Whenever any new Partner ratte be admitted, and at the end of 
each fiscal year a revised Capital Schedule shall be prepared to give 
effect thereto, and cach succeeding schedule shal] | be designated by a suc- 
cessive number and by the date as of which it becomes effective. Each 
revised Capital Schedule sh ‘signed by a majority of the Executive 
Committee and filed with the count: rpart of this Agreement on file ja 
the oflice of the Partnership in New York City and, when so desi: ignated, 
signed and filed, shal! become part of this Agreement and shall super- 
sede all prior Capital Schedules. The term ‘Capital Account”? of any 
Partner as used throughout this Agreement shall mean his capital as 
shown on the Capital Schedule then in effect. 
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A schedule designated ‘*Profit Schedule No. 1 effective April 1, 
1966”? in which are set forth the names of the severa) General Partners 
and the proportions in which the General Partners shall share net profits 
and unrealized net puatme fains, as provided in Article Fourrn and 
Firrn, respectively, signed by the Executive Committee, is ou file in 
the office of the Partnership in New York City and shail be deemed a 
part of this Agreement. Whenaver any new Gencral Partner shall be 
acmitted, or at such other time as the Executive Committee may deter- 

d Profit Schedule shall be prepared, and each succeeding 


mine, a revi 
hall be designated by a suceessive number and by the date 


schedule sh 
as of which it becomes effective. Each revised Profit Schedule shall 
be signed by a majority of the Executive Commitiee (including any 
General Partner whose proportion may have been reduced) and filed 
with the counterpart of this Agreement on file in the office of the Part- 
nership in New York City — when so designated, signed and filed, 
shall become a part of this Agreement and shall supersede all prior 
Profit Schedules. 

No Partner, Limited or General, shall have the right to assign 
.all or any portion of his interest as a Partner. 


ARTICLE TUIRD 


Powers anp DutiEs or PartTNERS 


Bach . the General Partners sh all devote his best efforts to 
the Partnership business and shall diligently and faithfully employ 
himself ther . 


TA 
ge 


Each member of the Exeeutive Committee shall have the power, 
among other things, on Lehalf of the Partnerskip: (a) to purchase, 
hold and sel! stocks, bonds and other securities; (b) to sell stocks, 
bonds and other securities short and to cover such sales; (¢) to pur- 
chase, hold, write, sell and otherwise deal in put and cali options and 
any combination or combinations thereof; (a) to purchase, hold, sell, 
sel] short aud cover, and borrow from brokers for that purpose, com- 
modity contracts and to purchase, hol?, sell and’ otherwise deal in 
commoditics generally dcalt in on commodity or produce exchanges, 


provided, however, that Partnership commitments with respect to com- 
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moditics and commodity contracts shall not exceed at the time of any 
purchase or commitment ten (10) per cent of the net worth of the Part- 
nership at April 1, 1966 or at the beginning of any fiscal year thereafter, 
as the case may be; (e) to borrow moncy, on a secured or unsecured 
basis, from banks, brokers or other persons; (f) to conduct margin ac- 
counts with brokers; (g) to open, maintain and close bank accounts; 
(h) to sign checks; (i) to pledge securities for loans; (j) to engage in 
the business of advising and counselling on investments and to enter 
into agreements therefor; and (Ik) generaily, to act for the Partnership 
in al] matters incidental to the foregoirg. 

The Partnership may end moncy at an interest rate equal to one (1) 
per cent over the prime rate then in effect to any of the Partners, at 
the discretion of, and on such other terms and conditions as may be fixed 
by the Executive Committee; provided, however, that no such loan 
shall exceed ten (10) per cent of the Capital Account of the Pirtner 
making the borrowing; and provided further, that no such loan - hall 
extend beyond the end of the fiscal year in which it shall have been i» ide. 

No Partner shall be liable for honest mistakes in judgment or for 
‘losses due to such mistakes or for losses due to the negligence of em- 
ployces, brokers or other agents of the Partnership. 

No Limited Partner shall be liable for any debts or obligations of 
the Partnership in excess of the amount of his distributive interest in 
the Partnership determined as provided in Article 'irru. 


ARTICLE FOURTH 


Prorits, Garss anv Losses 


‘ 

For the purposes of these Articles, the ‘‘net profits” of the Part- 
nership for any period shall mean the balance remaining after deduct- 
ing from the total income of the Partnership for such period. all ex- 
penses and losses of the business for such period and the ‘fnet losses” 
of the Partnership for any period shall mean the amount by which the 


total income of the Partnership for such period is execeded by all ex- 


penses.and losses of the business for such period, expenses and losses, 
in both instances, to include (1) interest paid upon amounts not with- 
drawn by the Partners as provided in Article Hrcurirt, (2) all amounts, 


ee ee a er 
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if any, paid during such period as bonuses. or additional compensa- 
tion for such period to employees, and (3) all reserves, if any, ereated 
by the Executive Committee during such period against contingent or 
unliquidated liabilities and losses. In computing net profits and net 
losses of the Partnership for purposes of this Article, there shall be 
excluded any realized capital gains and any realized capital losses. 

The nct profits of the Partnership. for the period ending on the 
last day of the current fiscal year and for each fiscal year thereafter 
shall be distributed in the following manner: (a) twenty (20) per cent 
thereof shall be credited to the Capital Account of each of the General 
Partners in proportion to and in accordance with the Profit Schedule 
then in effect, and (b) the remaining cighty (£0) per cent thereof shall 
be eredited to the Capital Accounts of the Partners in proportion to and 
in accordance with their respective Capital Accounts. 

The net losses of the Partnership for the period ending on the last 
day of the current fiscal year and for each fiscal year thereafter, and 
any losses arising from any transaction during any such year but de- 
{erminced in a subsequent year, shail be borne by the Partners in propor- 
tion to their respective Capital Accounts. ; 

For the purposes of these Articles, the ‘realized net capital gains”’ 
of the Partnership for any period shall mean the excess of realized 
capital gains over realized capital losses of the Partnership for such 
period and the ‘realized net capital losses’’ of the Partnership for any 
period shall mean the exeess of any realized capital losses over realized 
capital gains. In computing the realized net capital gains and realized 
net capital losses of the Part nersip for the purnoses of this Article there 
shall be no reduction for any net losses of the Partnership. 

The realized net capital gains of the Partnership for the period 
ending on tlic last day of the eurrent 4i eal year, and for each fiscal 
year thereafter shall be shared in the mamer in which net profits of the 
Partnership are shared as provided in this Article. 

The realized net capital josses of the Partnership for the period 
ending on the last day of the current fiseal year and for each fiscal year 


thereafter shall be borne in the manner in which net losses of the 


Partnership are shared as provided in this Article. 
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ARTICLE FIFTH 


ASCERTAINMENT OF DistrinutTIvVe INTERESTS 


A Limited Partner’s distributive interest shall be the amount of 
his Capital Account at the end of the fiseal year in which such Partuer 
has withdrawn or at the date of termination of the Partnership, as the 
case may be, less an amount equal to twenty (20) per cent of the unrcal- 
ized net capital cains, if any, reflected in such Capital Account. Each of 
the General Partner’s distributive interest at the end of the fiscal year 
in which such Partner has withdrawn or at the date of termination of 
the Partnership shall be an amount equal to the amount determined 
by subtracting from the net worth of the Partnership détermined in 
accordance with Article NixtH# an amount equal to the aggregate 
of the distributive interests of all Limited Partners and the result so 
obtained ‘shall be distributed in the following manner: (a) an amount 
equal to the unrealized net capital eains, if any, which has been deducted 
from the distributive interests of all of the Limited Partners in accord- 
ance with the preceding sentence shall be eredited to each General 
Partner in proportion to and in accordance with the Profit Schedule 
{hen in effect and (b) the balance thereof shall be credited to cach Gen- 
eral Partner in accordance with their respective Capital Accounts. 

For the purpose of determining the distributive interest of any 
withdrawing Partner, his share of net profits or net losses and of 
realized and unrealized net capital gains and of realized and unrealized 
net capital losses of the Partnership shall be computed as though his 
withdrawal bad taken place at the end of the fiscal year in which such 
withdrawal actually took place and his interest in the -artnership, 
except as otherwise provided in Article Sevensn, shall not terminate 
until the end of the fiseal year. 

If there are any assets which, in the judgment of the Exccutive 
Committee, or, in the event of the death or incapacity of all of the 
members of the Executive Committee, a majority in interest of the 
Partners, cannot be properly v lued until sold or realized upon, and 
which cannot be sold without sacrificing the same and which cannot be 


properly distributed in kind, then any such assets may be excluded from 


the valuation of asscts as provided in this Article and may be retained 
in the Partnership or in the liquidation of the Partnership; and the 


te only Coes twat on 
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interest of each withdrawn Partner therein shall not be payable or 
distributed until such time as the Executive Committee or a majority 
in interest of the Partners (as the case may be) shall determine any- 
thing hereinbefore to the contrary notwithstanding, 

If there is any pending transaction or claim by or against the Part- 
nership, of which the interest or obligation of a withdrawn Partner 
theroin cannot, in the judgment of the Exceutive Commnittce or, in the 
event of the death or incapacity of all of the members of the Exccutive 
Committee, a majority in interest of the Partners, be then ascertained, 
the value thereof or probable loss therefrom may be likewise excluded 
from such valuation or computation of such liabilities, and no amount 
shall be paid oy charged to any such Partner or his personal representa- 
tives on account of uy such transaction or claim until its final liquida- 
tion or such carlier time as the Executive Committee or a majority in 
interest of the Partners (as the case may be) shall determine; the 
Partnership may, however, meanwhile retain from other sums due 
‘such Partner or his personal representatives an amount which the 
Exccutive Committee or a majority in interest of the Partners (as the 
case may be) estimate may be sufiicient to cover the share of such 
Partner in any probable loss or liability on account of such transaction 
or claim. 


ARTICLE SIXTH 
Distrisutions ro PauTyers 


Upon the withdrawal (as defined in Article § ‘VENTH) of a Partner 
or upon the termination of the Partnership, cach withdrawing Partner, 
fr each Partner, as the case may be, shall be paid his respective dis- 
tributive inicrest in eash or in kind or partly in cash and partly in kind 
as the Executive Committee or, in the event of the death or incapacity 
of all of the members of the ixecutive Committee, as a majority in 
interest of the Partners, shall determine. At the discretion of the 
xecutive Committee, a Withdrawing Pariner’s distributive interest, 
determined in accordance with Article I'irtn, shall be subject to a 
charge (uniformly applied with respect to all such distributive interests 
then being determined) of not more than two (2) per cent of the amount 


thereof. 


The distributive interest of a withdrawing Partner shall be paid 
on or before tle last day of the third month following the end of the 
fiscal year during which such Partner shall have withdrawn. 


ARTICLE SEVENTH 
WITHDRAWALS | 


The term ‘‘withdrawal’’ of a Partner throughout these Articles 
shal] include withdrawal as a result of Ceath, expulsion, incapacity, 
or voluntary retirement, or for any other reason (other than termina- 
tion of the Partnership), unless otherwise specifically indicated. With- 
drawal of a Partner as a result of death, expulsion, incapacity or volun- 
tary retirement, or for any other reason, unless otherwise specifically 
indicated, shall not occur, for purposes of computing his distributive 
interest pursu’ t to Article Firrn, until the end of the fiscal year in 
which such event shal] have taken place but for all other purposes of 
these Ariicles such withdrawal shail be deemed to have occurred on 
the date upon which notice or knowledge thereof is reecived at the 
principal place of business of the Partnership as stated in these 
Articles (in the case of death, incapacity or other reason) or on the 
date -upon which such event (in the case of expulsion or voluntary 
retirement) occurs. 

The withdrawal of a Partner shall not of itself terminate or dis- 
solve the Partnership. 

Upon the withdrawal of a Partner, all of his rights in specific 
Partnership property of every kind whatsoever, including all books of 
account, records, and papers of the Partnership, shall immediately, and 
without further assignment, pass to, and become vested in, the remain- 


ing or surviving Partners, and such withdrawn Partner or his legal 


representatives shall have ov!: the right to receive the distributions 
to withdrawn Pariners provided for in Article lirrn, 

Neither a withdrawn Partner nor his personal ronrcsentatives shall 
have any voice in the management or control of the bu iness after the 
date of his withdratval, but shall have such access to the books of the 
Partnership to such exteut, and be entitled to such data, as may be 
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necessary to give full information with respect to his distributive 
interest, such right to continue only until his distributive interest shall 
have been determined as hereinafter provided. 

The Executive Committce may at any time give notice in writing 
to cach of the other Partners requiring that any Partner shall withdraw 
from the Partnership upon a date specificd in such notice, which date, 
however, shall not be less than two (2) days after the date on which 
such notice is given. Upon the date thus specified in said notice, the 
Partner thus designated in such notice shall be deemed to have with- 
drawn from the Partnership without any further action cither on the 
part of said Partner or of any other Partner, and thereafter his interest 
in the Partnership shall be treated in the same manner as the interest 
of a withdrawn Partner, and he shall have only the rights of a with- 
drawn Partner. 

Any Partner desiring to withdraw from the Partnership may do 
80 only at the end of a fiscal year and then only upon written notice 
given by such Pariner to the Partnership at least sixty (60) days prior 
to the end of such fiscal year (subject to the provisions of this Article 
Srventn and Article Firry); provided, however, that the Executive 
Cornmittee may, in its diseretion, waive such notice requirement. 


ARTICLE EIGHTH 
Partner Drawincs 


Any Partner may withdraw all or any part of his interest in the 
Partnership; provided, however, that no such withdrawal may take 
place, except as otherwise provided in this Article Kicuru, at any tithe 
other than the end of any fiscal year. In the event any Partner shall 
elect to withdraw all or any part of his Capital Account, such with- 
drawal, except as otherwise provided in this Article Eieutru, may, in 
the discretion of the Exceutive Connnittee, be subject to a charge (uni- 
formly applied with respect to all such amounts then being withdrawn) 
of two (2) per cent of the amount withdrawn. 


Any Partner withdrawing all or any part of his Capital Account as 
hereinabove provided, except as otherwise provided in this Article 


il 


Front, shall give at least sixty (60) days notice in writing to the Part- 
nership of his intention to make such withdrawal and the amount 
thereof; provided, however, that the Executive Committee,may, in its 
discretion waive such notice requirement. 


Each Partner shall, at the end of each quarter of the fiscal year, 
withdraw from his Capital Account an amount equal to four (4) per 
cent thereof. Notwithstanding the foregoing, any Partner may elect 
to leave with the Partnersbip all or any part of the amount so required 
to be withdrawn, in which event such amount shall be treated as a Joan 
to the Partnership and such Partner shall be eredited with interest at 
one-half (14) per cent éver the prime rate then in effect on the amount 
s0 loaned, such erediting to be made at the end of the fiscal year. Any 
Partner who has elected not to withdraw any such amounts may at any 
time or from time to time thereafter within the saine fiscal year with- 
- draw all or any part of such funds so left together with interest to the 
date of such withdrawal. ‘ 

All withdrawals made pursuant to this Article Wicurm shall be 
debited to the respective Partners’ Capital Accounts as at the end of 
the fiscal year in which such withdrawals were made. 


ARTICLE NINTH 


GrexeraL ACCOUNTING PROVISIONS 


Appropriate books of account shall be kept, and each Partner, 
whether Limited or General, shall have access to all books, records, aud 
accounts of the Partner:hip. 


The accounts of the Partnership shall be ascertained and dcter- 
mined as of the close of business on the last day of each fiscal year or as 
of the close of business on the date of termination of the Partnership at 
which time the books of account of the Partnership shall be closed and at 
which time an appropriate statement of net worth of the Partnership 
and an appropriate statement reflecting the Capital Accounts of the 
Partners, determined as in this Article and Article Fourrm provided, 
shall be prepared. 
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The Capital Account of each Partner shall be credited with all 
capital contributions, including capital contributions and intcrest 
resulting from Article Eicutm and shall be debited with any with- 
drawals of capital, including withdrawals pursuani to Article Eienrn. 
Each Partner’s Capital Account shall be further eredited and debited 
to reflect his share of net profits or net losses and realized net capital 
gains or realized net capital losses, all as determined in accordance 
with the provisions of Article Fourrn and if the Capital Account of 
any of the General Partners be insufficient to pay the amount of his, 
share of the losses, he shall pay an amount equal to such insufficiency 
in cash to the Partnership. Each Partner’s Capital Account shall be 
further credited or debited to reflect his share of unrealized net capital 
gains or unrealized net capital losses, as if such gains and losses had 
been realized as at the end of the fiscal year; provided, however, that 
the provisions of Article /ourrn insofar as they relate to the sharing 
of realized net capital gains on a 20%-S096 basis as between the General 
Partners and all Partners shall not apply for purposes of this Article 
and unrealized net capital gains shall be attributed to the Partners in 
proportion to and in accordance with their respective Capital Accounts. 

Except with respect to the distributive interests of withdrawn 
Partners determined in accordance with the provisions of Article Firrn, 
the accounts of the Partnership, as ascertained and determined as of the 
end of cach fiscal year, shall be conclusive upon each Partner unless 
he shall make objection to the same in writing, delivered to the Part- 
nership within sixty (60) days after receipt by the Partner of a state- 
ment of his account, and, in the absence of such written objection, ihe 
correctness of such account shall not thereafter be questioned by any 
Partner or by his legal representatives. 

Except as otherwise expressly provided in these Articles, in deter- 
mining the accounts of the Partnership for all purposes, the cssets and 
Jiabilities of the Partnership may be taken at snch valuations as the 


i 
executive Committee shall 


determine, and the Partnership may, but 
shall not be required to, set up reserves against doubtful accounts and 
contingent and unliquidated liabilities, including the indebtedness of 
any Partner to the Partnership. 


In the event any Gencral Partner or any Limited Partner shall 
contribute securitics or other property to the Partnership, the gain or 
loss with respect to such securities or other property shall be shared 
among thc Partners so as to take account of the variation between the 
basis of such securities or other property to the Partnership and its 
fair market value at the time of contribution, it being understood that 
the Partner so contributing such securities or other property shall have 
attributed to him an amount equal to the entire difference between the 
basis thereof to the Partnership and its fair market value at, the time 
of contribution when any such securitics or other property are sold or 
realized upon by the Partnership, notwithstanding the fact that the 
Partnership may not have realized such entire difference. 

If, as of the opening of business on April 1, 1966 (or if on any other 
date on which Partners shall be added to the Partnership and the 
Exceutive Committee shall determine, in its sole discretion, that the 
subsequent provisions of this paragraph shall apply), the Partmership 
shall, in the aggregate uwn securities or other property with a net 
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fair market valuc greater or less than the aggregate net fair market 
1 


value at the time sueh securities or ether property were acquired by the 
ribution, purchase or otherwise), the 
gain or loss with respect to such securities or other property shall be 


shared among the Partners of the Partnership who were partners 


Partnership (whether by cont 


immediately prior to April 1, 1966 (or such othcr date, as the case may 


be), so as to take account of the variation between the fair market 
value of such securities or other property at the time of acquisition by 
the Partnership and its fair market value at April 1, 1966 (or such 
other date, as the case may be), it being understood that the Partners 
who were such immediately prior to April 1, 1966 (or such other date, 
as the case may be), shall have attributed to them an amount equal to 
the entire difference between the fair market value at the time of 
acquisition by the Partnership and its fair market value at April 1, 
1966 (or such other date, as the case may be), when any such securities 
or cther property ‘are sold or realized upon by the Partnership, not- 
withstandins the fact that the Partnership may not have realized such 
entire difference. 


In the event that the distributive interest of any withdrawing 
Partner shall reflect an amount attributable to the unrealized net capi- 
tal gains of the Partnership, such withdrawing Partner shall have 
attributed to him, in addition to any amounts attributed to him by 
virtue of his share of realized net capital gains of the Partnership 
for the fiscal year in which he shall have withdrawn, an amount of the 
gross realized long-term capital gains of the Partnership, if any, for 
such year equal to the amount of such unrealized net capital gains. In 
the event that any amount is attributed to ony withdrawing Partner 
pursuant to the preceding sentence, the amount of ihe realized long- 
term capital gains of the Partnership otherwise attributable to the 
remaining Partners shall be adjusted accordin ly, it being understood 
that the realized net lone-term capital gains of the Partnership at- 
tributed to such withdrawing Partner shall reduce the amounts other- 
wise attributable to the rema:ning Partners in the manner in which 
realized net capital losses are borne pursuant to Article Fourra 
hereof, 

ARTICLE TENTH 
DissoLuTion anp Liqumation 


~ 


If the Partnership is terminated as provided in Article Finsz, 
then the property, assets and business of the Partnership shall, unless 
the limited capitul contributions shall then be impaired, be liquidated 
by such persons as liquidators as may be designated by the Executive 
Committee or, in the event of the death or incapacity of all of the 
members of the Executive Committee, by a majority in interest of the 
Partners; if t) 
the Limited Partners, or a majority in interest of them, may as 


ie limited capital contributions shall then be impaired, 


Lifsited Partners, at their option, nominate one or more persons to 
act as the liquidator: 
ARTICLE ELEVENTH 
‘As To Fins Name 


In the event of a continuation of the Partnership after the wiih- 


drawal of a Portner, the continuine Partnership shall have full owner- 
ship of, and fuli right to use, the firm name. At no time during the 
continuation of the Partnership shall any value ever be placed upon 
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the firm name, or the right to its use, or to the good-will, if any attached 
thercto, cither as between the Partners or for the purpose of determin- 
ing any distributive interest of any withdrawn Partner in accordance 
with the provisions of Article F'irtu; nor shall the personal representa- 
tives of any deceased Partner have any right to claim any such value. 

In the event of a termination and dissolution of the Partnership 
as above described, neither the firm name, nor the right to its use, 
nor the good-will, if any, shall be considered as an as: >t of said 
Partnership, and no valuation shall be put thereon for the purpose of 
liquidation or distribution, or for any pther purpose whatsoever; nor 
shall any value ever be placed thereon as between the remaining or 
surviving Partners and any withdrawn Partner or the estate of any 
deceased Partner. 


ARTICLI TWELFTH 
MisceLLANEous 


One or more additional Partners, General and/or Limited, may, 
by executing a counterpart of this Agreement, be adinitted at any time 
and from time to time, to membership in the Partnership upon the 
consent, in writing, of the Executive Committee, upon terms fixed 
by it, and after at least thirty (C0) days’ prior notice to all of the then 


existing Partners, and the provisions of this \greement may be changed 
t of 


by the Executive Committee to give efiect to the admission of such 
Partners and to such terms; provided, however, that no such change 
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shall be retroactive. The capital contribution of each additional Part- 


ner admitted to the Partnership shall, in the sole discretion of the 


Executive Committee, be subject to a charge (uu. -ormly applied with 
respect to all cash contributions then being made) of not more than 
two (2) per cent in the case of cash contributions and in the case of 
contributions othes than eash to such other charges as the General 
Partner may detec nine. 

The fiscal year of the Parinership shall be such period as ‘ec 
Executive Committee shall, in its sole diserction, determine. 

Jn the event of any dispute or any disagreement of any nature 
whatsoever, related in any way to the Partnership, or having any 
connection therewith, or arising in any way out of the Partnership 


or its relationship among any of the Partners, or between any with- 
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drawn Partner and the other or continuing Partners, or between the 
execators, adininistrators, or personal representatives of any Partner 
and the eihes or continuing Partners, such dispute, Cisagreement or 
matter shall be decided by the Excentive -Committce or, in the event of 
the death or incapacity of all of the members of the Executive Com. 
mittee, by a majority in interest of the Partners, and such decision 
shall be conclusive and binding upon each of the Partners, withdrawn 
or otherwise, and upon the heirs, executors, admrmistrators, personal 
representatives, and assigns of cach of the Partners. 

Each of the Partners covenants for himself, his heirs, executors 
admiuistrators and personal represcutatives that he will, at any time 
on demand after his withdrawal from the P artnerslip, contribute to any 
of his former Partners his Prone tionate share of any liability, judgment 
or cost of any kind (includin g the reasonable costs of the defense of any 
suit or action and any sums ‘weheloh may be paid is settlement thereof) 
that may be incurred by any of such former Partners on account of any 

matter or transaction oceurring during the time he was a Partner: ; pro- 
vided, however, that the amount of such contribution shall not, in the 
case of a former Limited Partner, exeeed his Capital Account at the 
time he ceased to be a Limited Partner. Such preportionate share of 
liability, judyment or cost of any kind shall be determined from the 
Articles of Partnership as they existed at the time such matter or 
transaction occurred. 

Each of the Partners covenants that neither he nor his heirs, ex- 
ecutors, xdministrators, or personal representatives, nor any person or 
persons claiming through or under him, will file a bil for P: rinership 
accounting, or otherwise proceed adversely in any way prcneswe 
against the other Partners or the Partnership, except for fraud. 

Each of the parties hereto agrees that if any action shall be taken 
pursuant to these Aiticles by the required pe reentage in interest uf the 
Partners (where that is r quired), even though such party may not 
have assented thereto, or m: iy have objected thereto, he will nevertheloss 
execute any such writing or instrument as may be necessary to carry 
out and perfeet such aciion, ineludiv », without limitation, any certificate 
of Jimnited partnership or amendment thereto, any instrument effecting 


or evidencing the withdrawal of a Partner and any amendment or sup- 
plement to these Articles, 


Each party hereto hereby constitutes and appoints each gf. the 
members of the Executive Committce as the true and lawful attorney- 
in-fact of such party with full power and authority to sign such party’s 
name to any writing or instrument which such partly is required to 
execute pursuant to this Article with the same force and effect as if 
such writing or instrument had been personally executed by such party. 
Such power of attorney is coupled with an interest and shall continue in 
full force and effect notwithstanding the subsequent death or incapacity 
of such party. 

This Agreement shall be binding upon and inure t» the benefit of the 
legal representatives, heirs, assigns and distributees of each of the 
Partners. 

This Agreement may be executed in more than one counterpart with 
the same effect as if the Partners executing the several counterparts had 


al) executed the same counterpart. 

This Agreement may be amended by the Exeeutive Committee, 
apon thirty (30) days’ prior notice to each Partner, as to administrative 
or similar matters; provided, however, that no such amendment shall 


affect materially and adversely any Partner, including any change ilk 
any Partner’s share of profits or loss of the Partnership. 
ny written notice hercin required to be given to the Partnership 
by any of the Partners shall be decmed to have been given if addressed 
to “Fleschner Becker Associates’’, and delivered ut the principal office 
of the Partnership at 330 Madison Avenuc, New York, New York 10017. 
Any written notice required to be given to a Partner shall be 
deemed to be given if addressed to such Per‘ner at his last residence 
address known to the Partnership and deposited in the United States 
mails. 


In Wirxess Woerror, the parties hereto have hereunto affixed 
their hands and seals as of April 1, 1966. 
Date as of Which 


Type of Partner First’ ecame a Partner 


General July 1, 1965 Matcoum KX. Tiescuner 
Matcora K. FrescuNner 


Gencral April 1, 1966 Wuanias J. Becrer 


Wiuuax J. Beckrr 
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- Dateasof Which 
Type of Partner First Becamea Partner 


Limited 96% Margoniz Anranamson 
M “rE ABRAUAMSON 


Limited : Ron. xr AbRAHAMSON 
Rowert AnprauaMson 


Limited Rita J". Carne 
Rrra Caine 


Limited Crartes Fiescuner 
Cuasces FLescuner 

Limited 1965 Janicn FLescnyer 
: Janice Fiesconer 


Limited 1965 ° Susan FLEscuneErR 
. Susan Fiescuner 


Limited 1965 Anprew K. FLEScHNER 
Anprew K. Flescuner 


Limited 1965 Lyisr R. Greensrein 


Luise R. Greenstein 


Limited ‘j Frepenic K. Becxer 
: Frepenic K. Becker 


Limited ‘j Many Breoxer 
Mary Becker 


Limited Mansons Bricker 
Maxyorie Decker 


Limited April Arpy Lyxn Catyr 
Arsy Lynn CaIne 


Limited April James Joiasopn 
James Extasorir 


Limited April Joan Fentasorn 


Joan Exiasorut 


Date as of Which 
Type of Partner First Becamea Partner 


Limited April 1, 1966 Azan J. Gotpex 


ALAN J. Goren 


Limited April 1, 1966 Marvene Lrerin 


Maxkcenxe Lurin 


Limited April 1966 Morris M. Mrssino 


Morris M. Mresinc 


Limited April 1, 1966 Abranam J. Mons 


AgrRAHAM J. Mozais 


Limited April 1966 Barbara Morris 


Barsara Mocs 


Limited April 1, 1966 Doris Monzts 


Doris Morais 


Limited April 1, 1966 Max J. Morris 


Max J. Moxrs 


Limited April 1, 1966 Moiuiz Mornis 


Mo tue Mozzs 


Limited April 1, 1966 Roserr II. Morris 


Ronert H. Morais 


Limited April 1, 1966 Frank Rusixstrin 


FRANK RUBINSTEIN 


Linited April 1, 1966 Tina’ Rubrnstrin 


Tina Rupinsvie1n 


Limited — April 1, 1966 "  Antrur Sosxiexstack 


Artnur SONNENELICK 


Limited April 1, 1966 Rutu Soxnenxauick 


Rutu SonNneNxtzicx 


Limited April 1, 1966 Susan SonNeNsiick 


Susan SONNENELICK 
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Date as of Which 
Type of Partner First Hecamea Partner 
APE Of Partner See 8 Farner 


Limited April 1, 1966 Frepeiic K. Becxen, Trustee 

Freveric K. Becker, as Trusti: of scpa- 
rate trusts under instruments dated June 
17, 1959, June 17, 1959, June 17, 1959 
and March 9, 1961 for the benefit of 
on Andrew Pecker, Laurie Jeanne 
Becker, Robert Kenneth Becker and 
Wendy Lee Becker, respectively. 


Limited April 1, 1966 Wituam J. Beexrn, Trustee 


Wnuram J. Becker, as Trustee of scpa- 
rate trusts under iastru:ments dated De- 
cember }4, 1960, December 14, 19:0 and 
February 13, 1964 jor the benent of 
Jeanne Morris, Jonathan Scott Morris 
and Jefirey Taylor, respectively. 


Limited April 1, 1966 Arruur Morris 


Arthur Morris, as Trustee of separate 
trusts under instruments dated Deceni- 
ber 28, 1950, December 28, 1960 and De- 
cember 23, 1961 for the benefit of Judyth 
Morris, Keith Scott Morris end Robin 

- Morris, respectively, 


Limited April 1, 1966 Lawrence Morris 


Lawrence Morris, as Trustce of separate 
trusts under instruments dated Dec 
ber 28, 1960 and Decembey 28, 
the benefit of Eric Morris and Jeft-ey 
Morris, respectively. 


Limited April 1, 1966 HNowarv D. Tayror 


Howarp D. Taytos, as Trustee of separate , 
trusts uncer instruments dated Decem- 
ber 12, 1960, December 12, 19 ), De- 
cember 12, 1960 and December 13, 1961 
for the bencfit of Jemes Andrew Becker, 
Tauric Jeanne Becker, Robert Kenneth 
Becker and Wendy Lee Eccker, respec- 
tively. 


April 1, 1966 Brrnarp Bonks Frank Rupinsrers 
Bernard Dorks and Frank Rubinstein, 
&@ partnership. 


Date as of Which 
Type of Partner First Became a Partner 
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Limited April 1, 1966 Betiz Scnvurz 


Bette Sciturrz 


Exhibit C to Becker Affidavit (Limited Partnership 
Agreement of October 1, 1968) 


AGREEMENT OF LIMITED PARTNERSHIP of FLescuNer 
Becker Associates, revised as of October 1, 1968, between the under- 
signed (herein called the ‘‘Partners”, which term shall include any 
persons hereafter admitted to the Partnership and shall exclude any 
persons who cease to be Partners) 


Wuereas, the Partners desire to continue the limited partnership 
initially formed as of July 1, 1965 (the ‘‘Partnership’’), pursuant to 
the terms and provisions of this Agreement of Limited Partnership 
(the ‘‘Agreement’’) and in accordance with the statutes and laws of 
the State of New York relating to limited partnerships; 


Now, Tuerrrorr, the parties hereto agree that the Agreement of 
Limited Partnership, dated as of July 1, 1965, as amended as of 
April 1, 1966, is hereby further amended to read as follows; but 
without modifying said Agreement of Limited Partnership, insofar as 
it deals with relations between the parties thereto prior to October 1, 
1968. 


ARTICLE I 
GENERAL PROVISIONS 


1.01 Partnership Name. The name of the Partnership is Flesch- 
ner Becker Associates. 


1.02 Fiscal Y°ur. The fiscal year of the Partnership (‘‘the fiscal 
year’’) shall end on September 30 or on such other date as the General 
Partners shali from time to time determine. 


1.03 Liability of Partners. The names of all of . 2 Partners and 
the amounts of their respective contributions to the Partnership 
(‘‘Capital Contributions’’) shall be sec forth in a schedule (the ‘‘Sched- 
ule’’), which shall be filed with the records of the Partnership at the 
beginning of cach fiscal year. Those Partners who are designated as 
General Partners (the ‘‘General Partners’’) and former General Part- 
ners shall have unlimited liability for the repayment and discharge of 
all debts and obligations of the Partnership attributable to any fiscal 
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year during which they are or were Gencral Partners of the Partner- 
ship. Those Partners who are designated as Limited Partners (the 
**Limited Partners’’) and former Limited Partners shall be liable for 
the repayment and discharge of all debts and obligations of the Part- 
nership attributable to any fiscal year during which they are or were 
Limited Partners of the Partnership only to the extent of their respec- 
tive interests in the Partnership in the fiscal year to which any such 
debts and obligations are attributable and shall not otherwise have any 
liability in respect of the debts and obligations of the Partnership. 

The Partners and all former Partners shall share all losses, liabili- 
ties or expenses suffered or incurred by virtue of the operation of the 
preceding paragraph in the proportions of their respective Partner- 
ship Percentages (determined as of the beginning of the fiscal year as 
provided in section 3.03 hereof) for the fiscal year to which any debts 
or obligations of the Partnership are attributable up to the limit of 
their respective interests in the Partnership for such fiscal year. The 
General Partners and all former General Partners shall share all losses, 
liabilities or expenses suffered or incurred by virtue of the operation of 
the preceding paragraph in excess of their respective interests in the 
Partnership in the fiscal year to which any debts or obligations are 
attributable in the proportions of thcir respective Participating Per- 
centages for such fiscal year. 

As used in this section 1.03, the term ‘‘interest in the Partnership”’ 
shall nean with respect to any fiscal year and with respect to each 
Partner (or former Partner) the Liquidating Share that such Partner 
(or former Partner) would have received (or in fact did receive) 
pursuant to the terms of section 6.03 on withdrawal from the Partner- 
ship as of the end of such fiscal year. 

Notwithstanding any cther provision in this Agreement, in no 
event shall any Limited Partner (or former Limited Partner) be 
obligated to make any additional contribution whatsoever to the Part- 


nership, or have any liability for the repayment and discharge of the 


debts and obligations of the Partnership (apart from his interest in 
the Partnership) but a Limited Partner (or former Limited Part- 
ner) shall be required to repay any loan made to him by the Partner- 
ship pursuant to section 4.01. 
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1.04 Purposes of Partnership. The Partnership is organized for 
the following objects and purposes: 


(a) to invest and trade, on margin or otherwise, in capital 
stock, preorganization certificates and subscriptions, warrants, 
bonds, noies, debentures, whether subordinated, convertible or 
otherwise, trust receipts and other securities of whatever kind 
or nature of any person, corporation, covernment or entity, in 
rights and options relating thereto, including put and call options 
written by the Partnership or by others, and in commodities and 
commodity contracts (all such items being called herein ‘‘Securi- 
ties’’), to sell Securities short and cover such sales, and to lend 
funds or pror>rties of the Partnership either with or without 
security; and 


(b) to engage in such other businesses, activities and transac- 
tions as the Managing Partners may from time to time determine;. 


(c) to enter into, make and perform, all contracts and other 
undertakings, and engage in all activities and transactions, as the 
Managing Partners may deem necessary or advisable to the carry- 
ing out of the foregoing objects and purposes, including without 
limitation: 

(i) to borrow or raise moneys, and, from time to time 
without limitation as to amount or manner and time of re- 
payment, to issue, accept, endorse and execute promissory 
notes, drafts, bills of exchange, warrants, bonds, debentures 
and other negotiable or non-negotiable instruments and evi- 
dences of indebtedness, and to secure the payment of such 
or other obligations of the Partnership by morteage upon, 
or hypothecation or pledge of, all or part of the propert~ of 
the Partnership, whether at the time owned or thes = .3° 
acquired; 

(ii) to maintain for the conduct of Partnership affairs 
one or more offices and in connection therewith rent or acquire 
office space, engage personnel, whether part-time or full time, 
and do, such other acts as the Managing Partners may deem 
necessary or advisable in connection with the maintenance 
and administration of such office or offices ; 

(iii) to engage independent attorneys, accountants or 
such other persons as the Managing Partners may deem 
necessary or advisable. 
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_1.05 Assignability of Interest. A Partner may not assign his 
interest in whole or in part to any person except by last will and 
testament or by operation of law and any such attempted assignment 
shall be void. 

ARTICLE II 


MANAGEMENT OF PARTNERSHIP 


2.01 Management Generally. The management of the Partner- 
ship shall be vesicj exclusively in the General Partners or such of 
them as are from time to time designated as Managing Partners (the 
‘‘Managing Partners’’) in a writing signed by the holders of 6624,% 
of the Partnership Percentages of the General Partners and filed with 
the records of the Partnership. The Limited Partners shall have no 
part in the management of the Partnership, and shall have no authority 
or right to act on behalf of the Partnership in connection with any 
matter. Jach Managing Partner -shall be paid a salary of $25,000 
per annum, which shall be treated for all purposes as an expense of 
the Partnership. 


2.02 Authority of Partners. Each Managing Partner shall have 
the power by himself (except as hereinafter otherwise, provided) on 
behalf and in the name of the Partnership to carry out any and all 
of the objects and purposes of the Partnership sct forth in section 
1.04, and to perform all acts and enter into and perform all contracts 
and other undertakings which le may deem necessary or advisable or 
incidental thereto, including without limitation, the power to: 


(a) conduct accounts, including margin accounts, with brokers; 


(b) open, maintain and close bank accounts and draw checks 
or other orders for the payment of moneys; 


(c) lend, with or without security, any of the funds or prop- 
erties of the Partnership and, from time to time without linit as 
to amount, borrow or raise funds and secure the payment of obli- 
gations of the Partnership by mortgage upon, or pledge or hypothe- 
cation of, all or any part of the property of the Partnership; 

(d) do any and all acts on behalf of the Partnership, and 
exercise all rights of the Partnership, with respect to its interest 
in any person, firm, corporation or other entity; and 
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(ce) act for and on behalf of the Partnership in all matters 
incidental to the foregoing. 


2.03 Reliance by Third Partics. Persons dealing with the Part- 
nership are entitled to rely conclusively upon the power and authority 
of each Managing Partner as herein set forth and upon the certificate 
of any Gencral Partner to the effect that he is then acting as a Man- 
aging Partner. 


2.04 Activity of Managing Partners. Each Managing Partner 
hereby agrees to usc his best efforts in connection with the purposes 
and objects of the I 
objects such of his time and activity as in his discretion shall be deemed 


, 


artnership and to devote to such purposes and 


necessary for the management of the affairs of the Partnership, pro- 
vided, however, that nothing contained in this section 2.04 shall preclude 
any Managing Partner from acting, consistent with the foregoing, as a 
director, officer or employee of any corporation, a trustee of any trust, 
an exccutor or administrator of any estate, a partner of any partner- 
ship, or an administrative official of any other business entity, or from 
participating in profits derived from the investments of any such corpo- 
ration, trust, estate, partnership or other business entity or person, or 
from engaging in any other business or having other business interests. 


2.05 Exculpation. No General Partner shall be liable to any ofver 
Partner or the Partnership for honest mistakes of judgment er for 
losses due to such mistakes or to the negligence, dishonesty or bad 
faith of any employee, broker or other agent of the Partnership. 


ARTICLE I] 


CaprraL ACCOUNTS OF PARTNERS 


3.01 Capital Contributior Each Partner has made a capital 
contribution to the Partnership in the amount set forth opposite such 
Partner’s name or the Schedule. Additional contributions in cash and/ 
or mnarketable Securities may be made by Partners only in accordance 
with the provisions of section 3.02. The Managing Partners may de- 
cline to accept any Securities tendered for contribution to the Partner- 


ship. 
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Fava Partner who may make a cash contribution consents and 
agrees to pay to the Partnership, or, alternatively, to have deducted 
from such contribution, an amount, not exceeding 1% of such contri- 
bution, as the Managing Partners nay determine to cover the costs 

“investing such cash. Each Partner who may contribute marketable 
Securities to the Partnership consents and agrees to pay to the 
Partnership, or, alternatively, to have deducted from the value of 
buch Securities, an amount, not exceeding 2% of such value, as thie 
Managing Partners may determine to cover the costs of selling such 
Securities and investing the proceeds. 

Each Partner who has contributed or may contribute Securities to 
the Partnership, has or will prior to the date of any such contribution 
furnish to the Partnership evidence, satisfactory to the Managing 
Partners, as to his dates of acquisition of such Securities, his unen- 
cumbered ownership thereof and his adjusted basis thereof for income 
tax purposes. Any gain or loss realized by the Parinership from the 
sale of any contributed Securities shall for income tax purposes, be 
allocated between the contributing Partner and all of the Partners 
(including such contributing Partner) as follows: 


(a) any such gain or loss attributable to the difference be- 
tween the contributine Partner’s adjusted basis for such Secur- 
ities and the value thereof at the time of their contribution shall 
be allocated to such contributing Partner; and 


(b) any such gain or loss attributable to the difference be- 
tween the value of such Securities at the time of their contribution 
and the proceeds reai.. d by the Partner: hip from the sale thereof 

- Shall be allocated among all of the Partners (including such 
contributing Partner) in accordance with the provisions of this 
Agreement relating to the determination of the Partners? respec- 
tive interests in gains and losses from the purchase and sale of 
Securities. 


3.02 Opening Capital Accounts. There shall be established for 
each Partner on the books of the Partnership as of the first day of 
each fiscal year an Opening Capital Account (the “Opening Cap. 
ital Account’’) which for the fiscal year during which such Partner 


was admitted shall be an amount eqval to his Capital Contribution, and 
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which for each fiscal year thereafter shall be an amount equal to the 
Closing Capital Account of such Partner for the immediately preced- 
ing fiscal year plus the amount of any additional contributions made 
by such Partner. 

Additional contributions of cash or marketable Securities, subject 
to the provisions of section 3.01, may be made by any Partner only 
as of the first day of any fiscal year of the Partnership and must be 
received by the Partnership no later than the first day of such fiscal 
year, provided the Partnership has received not less than 30 days’ 
Notice thereof specifying the amount and nature of the additional con- 


tribution. The Managing Partners shall have the right to accept or 


decline to accept any such additional contribution whether or not such 
notice is given. 


3.03 Participating and Partnership Percentages. There shall be 
determined for euch fiscal year the Participating Percentage of each 
General Partner and the Partnership Percentage of eac’. Partner. 

A Participating Percentage shall be determined for each General 
Partner for each fiscal year by the holders of 66°4% of the Pariner- 
ship Percentages of the General Partners for the immediately pre- 
ceding fiscal year. ‘The sum of the Participating Percentages shall 
eqtal 100 per cent. The Participating Percentages shall be set forth 
in a schedule which shall be signed by the holders of 6624% of the 
Partnership Percentages of the General Partners for the immediately 
preceding fiscal year and filed with the records of the Partnership. 

A Partnersnin Vercentage shall be determined for each Partner 
for each fiscal year of the Partnership by dividing the amount of cach 
Partner’s Opening Capital Account by the sum of the Opening Capital 
Accounts for such fiscal year. The sum of the Partnership Percentages 
shall equal 100 per cent. The Partnership Percentages shall be set 
forth in a schedule which shall be filed with the records of the Partner- 
ship within 90 days of the beginning of each fiscal year. 


3.04 Closing Capital Accounts. At the end of each fiscal yeai 
the Closing Capital Account of each Partner shall be determined py 
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adjusting his Opening Capital Account for such fiscal year to reflect 
Profits, gains and losses for such fiscal year in the following manner: 


(a) Any Net Operating Profits shall be eredited as follows: 
(i) 80% to the Opening Capital Accounts of all the Partners in the 
proportions of their respective Partnership Percentages; (ii) 20% 
to the Opening Capital Accounts of the General Partners in the 
proportions of their respective Participatir: Percentages; 


(b) Any Net Operating Losses shall be debited acainst the 
Opening Capital Accounts of all the Partners 2 the proportions of 
their respective Partnership Percentages; 


(c) Any Net Unrealized Capital Gains shall be ereditod to, or 
any Net Unrealized Capital Losses shall be debited against, the 
Opening Capital Accounts of all the Partners in the proportions of 
their respective Partnership Percentages; 


(d) If there are Net Realized Capital Gains: 


(i) 20% of the amount thereof shall be eredited to the 
Opening Capital Accounts of the Gencral Partners and shall 
be allocated among them in a manner to reflect their Partici- 
pating Percentages in the years to which annual increments in 
value of the Securitics were attributable, and 80% of the 
amount thereof shall be eredited to the Opening Capital 
Accounts of all tne Partners and shall-be allocates uiong them 
in a manner to reflect the Partnership Percentages 9° the Part- 
ners in the years to which annual increments in value of the 
Securities were attributable; 


(ii) The Opening Capital Accounts of all Partners shall 
be adjusted by an appropriate reversing entry to reflect the 
prior adjustment of the Opening Capital Accounts of the 
Partners for Net Unrealized Capital Gains or Net Unrealized 
Capital Losses attributable to prior fiscal years. 


(e) If there are Net Realized Capital Losses, the Opening 
Capital Accounts of all Partners shall be adjusted, in the propor- 
tions of their respective Partnership Percentages, to reflect the 
difference between the amount realized upon the sale or purchase 
of each of the Securities sold or purchased during that vear and 
the value of such Securities on the first day of that fiseal year, if 
such Securities were held by the Partnership on that day, or the 
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cost of such Securities, if such Securities were acquired by the 
Partnership after that day. 


8.05 Definitions. For the purposes of this Agreement, unless the 
context otherwise requires: 


(a) the term ‘*Net Operating Profits’’ shall, with respect to 
any fiscal year, mewn the excess of aggregate income earned during 
such fiscal year by the Partnership from all sourees whatever 
(other than uet gain irom the sale or purchase of Sccurities but 
including income derived from the sale of put and call options 
written by the Partnership) over all expenses “incurred during 
such fiscal year by the Partnership (other than expenses directly 
relating or attributable to the sale or purchase of Securities but 
including expenses directly relating or attributable to the sale of 
put and call options written by the Partnership) ; 


(b) the term ‘ Net Operating Losses’’ shall, with respect to 
any fiscal year, can the excess of the expenses incurred during 
such fiscal year by “1¢e Partnership (other than expenses directly 
relating or attributable to the sale or purchase of Seeurities but 
including expenses directly relating or attributable to the sale of 
put and call ¢j ‘s written by the Partnership) over the aggre- 
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gate income eari.ed duririg such fiscal year by the Partnership 
from all sources whatsoever (other than net gain from the sale or 
purchase of Securities but including income derived from the sale 
of put and call options written by the Partnership) ; 


(c) the term ‘‘Net Realized Capital Gains” shall, with respect 
to any fiscal year, mean the excess of the aggregate gains realized 
during such fiscal year by the Partnership from the sale or pur- 
chase of Securities (including distribution in kind) over the 
aggregate losses realized during such fiscal year by the Partner- 
ship from the sale or purchase of Securities; 


(d) the term ‘‘Net Realiacd Capital Losses’’ shall, with re- 
spest to any fiscal year, me’™ the excess ef the aggregate losses 
realized during such fiscal °; ‘~ the Partnership from the sale 
or purchase of Securities 0.01 ‘n aggregate ¢ ‘as realized during 
uch fiseal year by the Parinership fiom the sale or purchase of 
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je) the term “Net Unrealized :=.1al Gains’’ shall, with re- 
spect to any fiscal year, mean the excess of anv aggregate increase 
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-during such fiscal year in the value of Securities held at the end 
of such fiscal year over any aggregate deercase during such fiscal 
year in the value of Sccurities held at the end of such fiscal year. 

(f) the term ‘‘Net Unrealized Capital Losses’’ shall, with re- 
spect to any fiscal year, mean the excess of any aggregate decrease 
during such fisca! year in the value of Securities held at the end 
of such fiscal year over any aggregate increase during such fiscu: 
year in the value of Securities held at the end of such fiscal year. 


As used in this Agreement the term ‘‘security position’’ means a 
“long’’ and/or ‘‘short’’ position and the phrase ‘‘sale or purchase of 
Securities’’ includes any transaction on which gain or loss is realized 
whether by sale of all or part of a long security position or by covering 
all or part of a short security position. 

For purposes of determining the value of Securities, Securities 
which are listed on a national securities exchange shall be valued at 
their last sales prices on the date of determination, or, if no sales 
occurred on such day, at the mean betwen the ‘‘bid’’ and ‘‘asked’’ 
prices on such day. Securities which are not listed shall be valued at 
their last closing ‘‘bid’’ prices if held ‘‘long’’ by the Partnership and 
their last closing ‘‘asked’’ prices if held ‘‘short’’ by the Partnership. 
Securities which are in the form of put or call options shall be valued 
at their fair market value, and Securities which are commodities or 
commodity contracts shall be valued at their last prior sales prices. 
All other Securities and property shall be assigned such value as the 
Managing Partners may determine and such value, 2s well as all other 
values assigned to Securities by the Managing Partners pursuant to 
this paragraph of this section 3.05, shall be final and conclusive as to 
all of the Partners. 


3.06 Tax Accounting Method. Gain or loss on transactions in 
Securities shall be recognized to Partners for Federal income tax 
purposes only to the extent such gains or lesses are realized through 
a taxable purchase, sale or other disposition. For Federal income tax 
purposes Net Operating Profits, Net Operating Losses and gains and 
losses from transactions in Securities shall be allocated among the 
Partners in the manner set forth in section 3.04. 
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3.07 Attribution of Net Unrealized Capital Gains. In the event 
that the Liquidating Share of any withdrawing Partner shall reflect 
an amount attributable to the Net Unrealized Capital Gains of the 
Partnership, the Managing Partners may attribute to such withdrawing 
Partner, in addition to any amounts attributed to him by virtue of his 
share of realized net capital gains of the Partnership for the fiscal 
year in which he shall have withdrawn, an amount of the gross realized 
long-term capital gains of the Partnership, if any, for such year equal 
to the amount of such Net Unrealized Capital Gains. In the event that 
avy amount is attributed to any withdrawing Partner pursuant to the 
preceding sentence, the amount of the realized long-term capital gains 
of the Partnership otherwise attributable to the remaining Partners 
sball be adjusted accordingly, it being understood that the realized 
net long-term capital gains of the Partnership attributed to such with- 

‘drawing Partner shall reduce the amounts otherwise attributable to 
the remaining Partners in a mann = to reflect their respective Partner- 
ship Perceniages. 


3.08 Determination by Managing Partners of Certain Matters. 


All matiers concerning the valuation of Securitics, the allocation of 
profits, gains and losses among the Partners including the taxes 
thereon, and accounting procedures, not specifically and expressly 
provided for by the terms of this \greement, shall be determined by 
the Managing Partners, whose determination shall be final and con- 
-clusive as to all of the Partners. 


ARTICLE IV 


WirHpRAWAL or Caprran 


4.01 Loans and Withdrawals in General. No Partner shall be 
entitled to withdraw any amount from his capital account other than 
upon his withdrawal from the Partnership, death or insanity, except 
as provided in sections 4.02 and 4.03. The Partnership may, but shall 
not be required to, make loans to any General or Limited Partner, 
which do- not mature beyond the end of the fiscal year in which they 
are made and which bear interest at a rate determined by the Manag- 
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ing Partners, provided, however, that the aggregate loans outstanding 
to any Partner in any fiseal year shall not exeeed 29% of the Opening 
Capital Account of such Partner for such fiscal year, : 


4.02 Withdrawals by Managing Partners. The Managing Part- 
mers may Withdraw from their respective capital accounts at any time 
or from time to time during a fiscal year such amounts as shall not 
exceed in the aggregate for all Managing Partners an amount equal 
to 10% of the total Opening Capital Accounts of all Partners at 
the beginning of the fiseal year, provided, however, that no such 
withdrawal shall be made if the sum of such payment and all previous 
payments to a Managing Partner pursuant to this section 4.02 for 
such fiscal year exceeds such Managing Partner’s Opening Capital 
Account for such fiscal year. 


4.03 Additional Withdrawals. Each Partner shall have the right 
at the end of any fiscal year to withdraw any amount ont of his capital 
account upon 30 days’ notice prior to the end of such year stating the 
amount to be withdrawn. Distribution of any amount withdrawn pur- 
suant to this paragraph shall be made within 90 days after the end 
of the fiscal year. . 

Any withdrawal pursuant to this section.4.03 shall be subject to a 
charge not in excess of 2% of the amount thereof as the Managing 
Partners may determine to cover costs of selling Securities in order 
to effect payment of such withdrawal. : 


ARTICLE V 


Anvmission or New Parrnens 


5.01 New Partners. The Managing Partners may at the begin- 
ning of any fiscal year admit one or more new Partners subject only 
to the conditions that: 


(a) each such new Partner shall execute a counterpart of this 
Agreement and thereby become bound by the terms and provisions 
hereof; 


‘ 
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(b) each such new Partner, if he shall be admitted as a Gen- 
eral Partner, shall have been approved in writing by the General 


Partners who, immediately prior to such admission, hold 6674% 
of the Partnership Percentages of all such General Partners. 


Admission of a new Partner shall not be a cause for dissolution of 
the Partnership. 


ARTICLE VI 


Wirnprawat, Deatu or Ixsanity OF PaRTNERs 


6.01 Withdrawal, Death, etc. of General Partner. A General 
Partner may, upon 60 days’ prior notice, withdraw from the Partner- 
ship at the end of any fiscal year. The withdrawal, death or insanity 
of a General Partner shall dissolve the Partnership unless there are 
one or more remaining General Partners and the holders of 66737 
of the Partnership Percentages of the remaining General Partners 
agree to continue the Partnership. In the event that there is no 
remaining General Partner the Partnership shall terminate and a 
majority in interest of the Limited Partners may se.ezt one or more 
persons to wind up the affairs of the Partnership and discharge the 
functions of the Munaging Partners undef section 7.02. 

In the event of the death or insanity of a General Partner or the 
giving of notice of withdrawal by a General Partner, the interest of 
such General Purtner shall continue at the risk of the Partnership 
business until the last day of the fiscal year in which such event takes 
place (herein called the ‘‘year of determination’’} or earlier termina- 
tion of the Partnership. If the Partnership is continued after the 
expiration of the year of determination, such General Partner or his 
legal representatives shall be entitled to receive within 90 days of the 
end of such fiscal year, in accordance with section 6.03, the Liquidating 
Share of such General Partner as of the end of the year of determina- 
{ion A General Partner who serves notice of withdrawal, dies, or 


bec otic» insane or his legal representatives shall have no right to take 
part in the management of the business and the interest or Partner- 
ship er. stage of such General Partner shall not be included in 
exleulating 66°4° »f such interests of the Partners or General Part- 
nerr, respecti. ‘", under this and other sections of this Agreement. 
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If a General Partner shall become disabled, and such disability shall 
continue for a period of six consecutive months, the holders of 665% 
of the Partnership Percentages of the other General Partners may 
require such General Partner to withdraw from the Partnership as 
of the last day of the fiseal year in which the six month period shall 
expire. A Gencral Partner required ‘to withdraw pursuant to this 
paragraph shall be treated for all purposes and in all respects as a 
General Partner who withdraws involuntarily due to death or insanity. 

For purposes of this section 6.01, a General Pariner is ‘‘disabled’’ 
$f because of discase or injury he is rendered unable to perform his 
Guties as a Gencral Partner or a Mauaging Partner under this 
Agreement. 


6.02 Withdrawal, Death, etc. of Limited Partver. A Limited 
Partner may, upon GO days’ prior notice, withdraw fra she Partner- 
ship at the end of any fiscal year of the Partnership. Tue with: «wal, 
death or insanity of a Limited Partner shall not 2» olve the J'art- 
nership. 

In the event of death or insanity of a Limited Partyer or the 
giving of notice of withdrawal by a Limited Partner, the n.terest of 
such JLimited Partner shall continue at the risk of the Partnership 
business until the last day of the fiseal year in which such event ta. 2s 
place (herein called the ‘‘year of determination’’) or earlier termina- 
tion of the Partnership. If the Partnership is continued after the 
expiration of the year of determination, such Limited Partner or his 
legal representatives shall be entitled to receive within 90 days of the 
end of such fiscal year, in accordaice with section 6.95, the Liquidating 
Share of such Limited Partnes as of tue end of the vear of determina- 
tion. The interest of a Liniited Partner who serves notice of with- 
drawal, dies or becomes insane or his legal representatives shall not 
be included in caleulating a majority in interest of the Limited Pariners 
under this Agreement. 


6.03 Liquidating Share. T . Liquidating Share of a withdraw- 
ing, deceased or insane Partner snall be the Closing Capital Account 
of such Partner for the year of determination less 2090 of the a” unt 


ee ete com Geel oy ode = 


15 


of the aggregate nct unrealized capital gains attributable to such Part- 
ner’s Closing Capital Account. 


The difference between the Closing Capital Account of any with- 
drawing, deceased or insane Partner and the Liquidating Share pay- 
able to such Partner shall be credited to the Closing Capital Accounts 
of the General Partners, including the withdrawing Partner if a 
General Partner, and shall be allocated among them in a manner to 
refiect the Participating Percentages of the Genera] Partners in the 
years to which annual increments in value of the Securitics were 
attributable. 


The Liquidating Share shall be subject to a charge nct in excess 
of 2% of the amount thercof as the Managing Partners may in their 
discretion determine. 


6.04 Liquidating Account of Former Managing Partners. For 
the three fiscal years of the Partnership immediately following the 
year of withdrawal of 2 Managing Partner by reason of death or in- 


eanity, there shall be established a Liquidating Account for such 
former Managing Partner. At the end of each such fiscal year, there 
ahall be ercdited to the Liquidating Account of such former Managing 
Partner a percentage of the amount of Net Realized Capital Gains for 
that year in accordance with Section 3.04(d) (ii) as if such former 
Managing Partner were a Managing Partner in that year except that 
the Participating Percentage of such former Managing Partner during 
each of such three fiscal years shall be 20% of his Participating Per- 
centaye in his year of withdrawal. 


In the event that one or more Partners withdraw from the Part- 
nership, or the Partnership is terminated in accordance with Section 
7.01 during such three fiscal years, there shall be credited to the 
Liquidating Account of such former Managing Partner an amount 
equal to the amount which would have been credited to him under 
Section 6.03. The amount credited to such former Managing Partner’s 
Liquidating Account shall be paid to such former Managing Partner or 
his legal representative within 90 days after the end of the fiscal year 
to which such amount was credited. 
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6.05 Required Withdrawals. The intcrest of any Limited Partner 
in the Partnership may be terminated as of the end of any fiscal year if 
determined by the Managing Partners to be in the best interests of the 
Partnership upon notice to that effect to such Partner at least 10 days 
prior to the end of such year. Such notice of termination shall have 
the saine effect as a notice of withdrawal by such Partner pursuant to 
section 6.02 and the Limited Partner receiving such notice shall be 
treated for all purposes and in all respects as a Partner who has 
given notice of withdrawal. 


ARTICLE VII 


DuraTioxN aNp TERMINATION oF PanTNERSHIP 


7.01 Duration. The Partnership shall continue for a period of 
10 years from the day and year first above written, unless sooner termi- 
nated pursuant to section 6.01 or, at any time, by decision of the Man- 
aging Partners. In the case of dissolution of the Partnership for any 
cause, vhether or not specified in this Agreement, the Partnership 
business muy be continucd by the holders of 6637 of the Partnership 
Percentages of the General Partners. 


7.02 Termination. On termination of the business of the Partner- 
ship, the Managing Partners shall, out of the Partnership assets, make 
distributions in the following manner and order: 


(a) to payment and discharge of the claims of all creditors of 
the Partnership who are not Partners; 


(b) to payment and discharge pro rata of the claims of all 
creditors of the Partnership who are Partners; and 

(c) to the Partne~s in the relative proportions that their 
respective Liquidating Shares bear to each other. 


7.03 Method of Distributions. Distributions made pursuant to 
subparagraphs (a) and (b) of section 7.02 shall be made soicly in eash. 
All other distributions made pursuant to this Agreement sball be 
made in cash or marketable Securities or both, as the Managing Part- 
ners may in their discretion determine. 
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ARTICLH VIII 


Reports 10 PARTNERS * 


8.01 Independent Auditors. The books of account and records 
of the Partnership shall be audited as of the end of each fiscal year by 
ind-- sdent certified public accountants selected by the Managing 
P:.rt- ers. 


8.02 Meports to Current Partners. After the end of each fiscal 
year, the Managing Partners shall ¢ause the independent public 
accountants to prepare and shall maii to each Partner, a report setting 
forth as of the end of such fiscal year: 


_ (a) a balance shect of the Partnership; 


_ (b) the Net Operating Profits or Net Operating Losses ‘or 
such fiscal year; 


(c) the Net Unrealized Capital Gains or Net Unrealized 
Capital Losses for such fiscal year; 


(ad) the Net Realized Capital Gains or Net Realized Capital 
Losses for such fiscal year; 


(e) such Partner’s Closing Capital Account; and 


. (f) such Partner’s Partnership Percentage for the succeeding 
fiscal year. 


8.03 Reports to Current and Former Partners, After the end 
of each fiscal year, the Managing Partners shall cause the independ- 
ent public accountants to prepare a report setting forth in sufficient 
detail such transactions effected by the Partnership during such 
fiscal year as shall enable cach Partner to prepare their respective 
Federal Income Tax returns in accordance with the laws, rules 
and regulations thea prevailing, and shall mail such report to (i) 
each Pariner and (ii) each former General Partner (or his legal 
representative) who may require such information in preparing his 
Federal income tax return. 
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»RTICLE IX 


MISCELLANEOUS 


9.01 Gencral. This Agreement: (i) shall be binding on the 
executors, aduiinistrators, estates, heirs, and legal successors of the 
Partners; (ii) shal! be governed by, and construed in accordance with, 
the laws of the State of New York applicable to contracts made and to 
be performed in that state; and (iii) may be executed in several 
counterparts with the same effect as if the parties executing the 
several counterparts had all executed one counterpart as of the day 
and year first above written, provided, however, that each separate 
counterpart shall have been executed by at least one of the Gencral 
Partners. ; 


9.02 Power of At‘orncy. Each of the undersigned does hereby 
constitute and appoir. Malcolm K. “ieschner, William J. Becker and 
Harold B. Ehrlich, each acting singly, as his true and lawful repre- 
sentative and attorney-in-fact, in his name, place and stead to make, 
execute, sign and file a Certificate of Limited Partnership of the 
Partnership, any amendment thereof requizved because of an amend- 
ment to this Agreement or in order to effectuate any change in the 
membership of the Partnership or in the Capital Contributions of the 
Partners and all such other instruments, documents and certificates 
which may from time to time be required by the laws of the United 
States of America, the State of New York or any other state in which 
the Partnership shall determine to do business, or any political sub- 
division or agency thereof, to effectuate, implement and continue the 
valid and subsisting existence of the Partnership. 


Such representatives and attorneys-in-fact shall not, however, have 


any right, power or authority to amend or modify this Agreement 


when acting in such capacities. 


9.03 Amendments to Parinership Agreement. The terms and 
provisions of this Agreement may be modified or amended at any time 
and from time to time with the written consent of Partners having in 
excess of 50% of the Partnership Percentages and the written consent 
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of General Partners having in excess of 6634% of the Partnership 
Percentages of the General Partners, insofar as is consistent with the 
laws governing this Agreement. 


9.04 Investment Representation. Each Partner, by executing 
this Agrecment, represents and warrants that his interest in the 
Partnership has been acquired by him for his own account (or for 
accounts as to which he has sole investment discretion) for investment 
aud without any intention of further distributing such interest, that he 
does not presently have any reason to anticipate any change in his 
circumstances, or any other particular occasion or event which would 
qualify this representation and warranty, and that he is fully aware 
that in agreeing to admit him as a Partner the Partnership is relying 
upon the truth and accuracy of this representation and warrai.ty. 


9.05 Notices. Each notice relating to this Agreement shall be in 
writing and delivered in person or by registered or certified mail. All 
notices to the Partnership shall be addressed to its principal office 
and place of business. All notices addressed to a Partner shall be 
addresced to such Partner at the address set forth in this Agreement 
Any Partner may designate a new address by notice to that effect 
given to the Partnership. Unless otherwise speci*cally provided in 
this Agreement, a notice shall be deemed to have bcen effectively 
given when mailed by registered or certified mail to the proper 
* address or delivered in person. 


9.06 Counterparts. This Agreement may be executed in counter- 
parts, each of which shall be dee’ned to be an original but all of which 
shall constitute a single instrument. 


- 


9.07 Good Will. No value shall be placed on the name or good 
will of the Partnership. 


9.08 Headiirs. The titles of the Articles and the headings of the 
sections of this Ayreement are for convenience of reference only, and 
are not to be considered in construing the terms and provisions of this 
Agreement. 


x» 
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In Witness Wuereor, the undersigned have hereto set their hands 
and seals as of the day and year first above written. 


GENERAL PARTNERS 


Mauco.m K. FLescHner Wriuiam J. BECKER 
Matcoitm K. Flescuner Wuu1aM J. Bocxer 


Hanroxp B. Euruicn 
Haxsovp B. Eurricu 


Limirep PARTNERS 


Margorie ABRAHAMSON Lioxe, R. Bauman 
Marjorie ApRAHAMSON Lionet R. BAUMAN 


Rosert ABRALAMSON Sytvia D. Bausan 
Rosert Abra AMSON Syivi4 D. BAUMAN 
- ;’ . . '- Jw — 
Custom Suop Park AveNvE Corp. Freverrc K. Broker 
Frenreic K. Becker 
By R. A. Apter, Treasurer 
= ‘a 
Freperic K. Brecker, Trustee 


Freveric K. Beckrn, as Trustee of separate 
a Y. = 19 a] > : bs ps 
198-204 Maix Sreeet Corp. trusts under instrements dated June 17, 


1959 and March 9, 1961 for the benefit of 
By R. A. Apuer, Treasurer Laurie Jeanne Becker and Wendy Lee 
Becker respectively 


Q Aa oe es ; 
Custom Sor Sotu Sr. Corp. Freveric K. Becker, Trustee 


Maryortft Becker Trust . 
Frarveric K. Becker Trustee 


By R. A. Avier, Treasurer 


Custom Snor Dauuas Corp. Marsornie Becker 
Marjorie Becker 


By BR. A. Apuer, Treasurer 


Max Brecker 

Invinc Baper Max Becker 

Invinc Bapver 

Wiuiian J. Becker, Trustce 


Narizan Baver WuttaM J. Becker, as Trustee under instru- 


ment dated 10/1/67 for the bencfit of 
NatHan Baper Doris Morris 


Ropsert B. Baum Kennetu W. Brusy 


Rostat BK. Baum Kennetit W. Biruy 
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Natauie BLonver G. Van Tsar Present Interest 
Natatiz Bionprr Trust 
Riva F. Carve By Freveric L. CorNeeL, 
Rita F. Caine Trustee 
Sytvan A. Goopman 
Danret W. Cotsurn, M.D. Trustee . 
Daniet W. Corsurn, M.D. 
J. P. Downer: Luise R. GreensTEeIN 


> - 
J. 1°. Downer Luise R. GREENSTEIN 


James L. Eviasopn, M.D. L. C. Jonnstox 
James L. Extasors, M.D. L. C Jounston 


Peccy PayNe JOHNSTON 


Joan Eusasopn, M.D. 
Pecey Payne JoHNsToN 


Joan Exrasorn, M.D. 


Mortimer Levitt 


Anprew K. FLescHNeR 
Moatimer Levitt 


Anprew K. FLEscHNER 


Mrs. Martens Lerriy 


. CrrarLes F'LESCHNER 
Mrs. MARLENE Lupin 


Cuaates Frescuner 


Janice Fiescuxen Pioneer Lanps Corporation 
Janice FLescHner 


By Louis Marx, President 


Laura B. Firscuner , 
Laura B, Frescaner Gruert S. Messrs me 


Gusert S. Messinc 


Maxtcotm K. FiescuNner 
as Trustee Morris M. Messixo 


Matcoum K. Frescnner, as Trustee under Morris M. Messin 


Article 5th, under the will of B. V. Flesch- 


ner for the bencfit of Cecil Fleschner Ronerr H. Messrxo 


Rosert H. Messinc 

Matcoum K. FiescnNer 
as Trustee 

Matcotm K. Frescuner, as Trustee under Asranam J. Morris 
Article Sth under the will of B. V. Flesch- Asranan J. Morris 
per for the benefit of Ruta F. Caine 


Artnur Morris, Trustee 


Eva S. Gotpperc Aatizur Morris, as Trustee of separate 
Eva S. Gotpuerc tr + under instruments dated December 
28, 1960, December 23, 1960 and December 
28, 1960 for the benefit of Judith Morris, 
Auan J. Gotven Keith Scott Morris ana Robin Morris, 


Aran J. Gotnen respectively 


Arrnur Morris Bernarp Borxs anpD Franke 
Astuus Morris Rusinstein, a Partnership 


By Bernarv Borxs 
Barsara Morris z 


Barsara Morais Franx RuBINsTeIN 


Doris Morris Frayvz M RuriNsteIn 


Doris Morais Frank M. Rusinsteix 


Prime F'unpinec Co. 
Lavrence Morzis 


Lavaence Morzis By Murray Rupenstein 


, Esrette RuBENSTEIN 
Lavuence Morris, True‘ee 


Leveence Morais, as Trustee of sep rate 
{ usts under instruments dated Dec: nber Mrs. Bette Scuuttz 


24, 1960 and December 23, 1960 for the Bette Scuurtz 
benefy of Eric Morris and Jeffrey Morris 
eee Epmonp C, Semex. 
Epmonp C. Semen 
Rozert H. Morris 
Ronegt H. Morris Susan Semeu 
Susan SemMet 
B. Wrmuiam Payye 
B. Wu.1am Payne Rurxe SonneNBLICK 
RutH SonNENBLICK 


Rovert B. Payne Susan SonNENBLICK 


Rovert B. Payne Suess Seunenmsex 


Unitrep ContTINENTAL Howaxnp D. Taytor 


CorPORATION Howarp D. Taytor, as Trustee of separate 
trusts under instruments dated December 

12, 1960 aad December 12, 1960 for the 

By Wauter Perscuex, benefit of James Andrew Becker ar. 


President Robert Kenneth Becker, respectively 


Inuinors Properties, In 
Morris PLAPLER = = tres, Inc. 


Morais PLAPLER By Laurence A. Tiscn 


Lro PomEnaNceE Ervine Wor 
Leo PoMERANCE Eavinc Wor 
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Exhibit D to Becker Affidavit (Report from FBA) 


APRIL 1 -JULY 31, 1966 


Standard & Poors 500 Stock Average - 6.3% 


FLESCHNER BECKER ASSOCIATES + 2.9%, 


“Since April 1st. we have lost 2.4% on the leng side, and gained 5.3% 
on the shert side for a net gain of 2.953. During this pericd, the 
Standard & Poors 500 Stock Average declined 6.3%. Although we are 
not Satisfied, we feel this has been a satisfactory performance in a most 
difficult and frustrating markct. We are encouraged by our ability to 
preserve capita! in the most severe market decline since 1962. 


During the past month, we increased our risk in the expectation of a 
market rally. In the absence of such rally, we have again reduced our 
risk to 40%, hoping to protect our capital against further market 
detevioration, while maintaining well selected long pcsitions that 
would participate ina rising market. 


We will no longer distribute a list of our positions, but will be happy 
to discuss our securities with you on the telephone, 


FLESCHNER BECKER ASSOCIATES 


Defendant Halpern’s Affidavit in Support of 
Defendants’ Motion for Summary Judgment 


.Conformed Copy) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and 


MARJORIE ABRAHAMSON, 71 Civ. 344 (RIC) 


Plaintiffs, 


AFFIDAVIT 
~against- a eeaneetiated 


MALCOLM K. FLESCHNER, et al., 
Defendants. 


STATE OF NEW YORK ) 
: ss.: 
COUNTY OF NEW YORK ) 


LEONARD J. HALPERN, being duly sworn, deposes and 


1. I am a certified public accountant residing at 
114 Baltusrol Road, Summit, New Jersey. 

2. I was an employee of Harry Goodkin & Company, 
("Goodkin") an accounting firm, from before 1965 until 
December 31, 1967, and a partner in that firm from January 1, 
1968 until December 31, 1968. On January 1, 1969, I was 
employed by Fleschner Becker Associates ("FBA") as an accoun- 
tant and since trat time I have performed accounting services 


for FBA, either as an employee of FBA or other entities which 


~ontracted to perform certain administrative services for FBA. 


I am familiar with the books of original entry, the general 
ledger, the securities ledger, and other files and records of 
FBA and with the manner in which they were maintained. 

3. With respect to their limited partnership 
interests in FBA, the FBA books, kept in the regular course 
of business, reveal that plaintiffs Marjorie and Robert 
Abrahamson made capital contributions and withdrawals which 
were credited to or charged against their interests on the 


dates and in the amounts set forth below: 


Robert Abrahamson 


Date Capital Contributions Withdrawals 
July 1, 1965 $150,000.00 

Sept. 30, 1967 $ 8,000.00 
Sept. 30, 1968 32,500.00 
Sept. 30, 1969 70,000.00 
Sept. 30, 1970 45,500.00 


Distributive share on 
withdrawal from the 
pertnership 150,097.00 


TOTALS $150,000.00 $306,097.00 


Marjorie Abrahamson 


Date Capital Contributions Withdrawals 
July 1, 12965 $180,000.00 
Oct. 1, 1966 2,652.22 
Sept. 30, 1967 $ 57,015.70 
Oct. 1, 1967 266,847.13 
Sept. 30, 1968 58,000.00 
Sept. 30, 1969 52,500.00 
Sept. 30, 1970 73,500.00 


Distributive share on 

withdrawal from the 

partnership $341,565.00 
TOTALS $449,499.35 $582,580.70 

4. The books, records and files routinely main- 

tained by FBA in the regular course of business indicated 
that FBA was investing in securities or other investments 
the resale of which may have been restricted. Moreover, 
these indications existed contemporaneously with the pur- 
chase of such assets such that an inspection of FBA books, 


records 3nd files would have revealed FBA's ownership of 


such assets as soon as they were purchased, 


[s/ Leonard J. Halpern _ 


Leonard J. Halpern 


Sworn to before me this 
14 day of January, 1974. 


{s/____ George R. Blaklicy 
Notary Public 
GEORGE R. BLAKLEY 

Notary Public, State of New York 
No. 24-0310950 

Qualified in Kings County 
Cert. Filed in New York County 
Commission Expires March 30, 1975 


{Seal of notary public affixed] 
a 


Defendant Ehrlicl: s Nuxice of Motion for 
Sumne-y Judgment 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and MARJORIE ABRAHAMSON, 


Plaintiffs, " 71 Civ. 344 (REC) 


-~against- NOTICE OF MOTION 
MALCOLM K. FLESCHNER, WILLIAM J. BECKER, __ 
HAROLD B, EHRLICH, LEON POMERANCE, 
FLESCHNER BECKER ASSOCIATES, and 
HARRY GOODKIN & COMPANY, 


Defendants, 


PLEASE TAKE NOTICE that upon the annexed affidavit 
of Harold B. Ehrlich, sworn to the 25th day of January, 1974, 
and upon the pleadings and prior proceedings heretofore had 
herein and upon and joining in the motion submitted on behalf 
vf defendants Malcolm K. Fleschner, William J. Becker and 
Fleschner Becker Associates, the uridersigned will move this 
Court, at the United States Court House, Foley Square, New 
York, New York, on the 8th day of February, 1974, at 10:00 
o'clock in the forenoon of that day or as soon thereafter as 
counsel may be heard, for an Order, pursvant to Rule 56, of 
the Federal Rules of Civil Procedure, granting defendant 
| Harold B. Ehrlich summary judgment dismissing the Complaint 
as against him on the ground there is no genuine issue as to 
any material fact and that said defendant Ehrlich is entitled 
to judgment as a matter of law, or in the alternative partial 
judgment dismissing the Complaint insofar as it alleges claims 
for periods when defendant Ehrlich was not a partner of 
defendant Fleschner Becker Associates and fer such other and 


further relief as to the Court may seem just and proper, 


together with the cost of this action, 


Dated: New York, New York 


January 25, 1974 


Yours, etc, 


HILL, BETTS & NASH 


By _ /s/ Mark M. Jaffe 

~~ Member of the Firm 
Attorneys for Defendant 
Harold B. Ehrlich 


SS£A GCULD CLIMENKO & KRAMER 
Attorneys for Plaintiffs 

330 Madison Avenue 

New York, New York 10017 


SULLIVAN & CROMWELL 
Attornevs for Defendants 
William J. Becker, Malcolm K. 
Fleschner and Fleschner Becker 
Associetes 

48 Wall Street 

New York, New York 10005 


D'AMATO COSTELLO & SHEA 
Attorneys for Defendant 
Harry Goodkin & Company 

116 John Street 

New York, New York 10038 


Defendant Ehrlich’s Rule 9(g) Statement 
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UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
- - -_ --— -— -— = - — — ~ - = - a — - — — — ~ = -X 
ROBERT ABRAHAMSON and MARJORIE ABRAHAMSON, 

Flaintit?s, 

: 71 Civ. 344 
-against- (RLC) 

MALCOLM K, FLESCHNER, WILLIAM J. BECKER, 
HAROLD B, EHRLICH, LEON POMERANCE, - 
FLESCHNER BECK“R ASSOCIATES and 
HARRY GOODKIN & COMPANY, 


Defendants. 


STATEMENT PURSUANT TO RULE 9(g) 

OF THE GENERAL RULES OF THE 

UNITED STATES DISTRICT COURT FOF. 

THE SOUTHERN DIS’ RICT OF NEW YORK 

ON BEHALF OF DEFENDANT HAROLD B. EHRLICH 

Defendant Harold B. Ehrlich ("Enrlich") joins in and 
incorporates by reference herein the Rule 9(g) Statement, to- 
gether with the exhibits annexed thereto, submitted on behalf of 
defendants Malcolm K. Fleschner, William J. Becker, and Fleschner 
Becker Associates ("FBA") and further contends that as to the 
following material facts, in respect of defendant Ehrlich, there 
is no genuine issue to be tried: 

1. Plaintiffs became limited partners of FBA upon 
its organization on July 1, 1965 under the name of the Fleschner 
Company. Plaintiffs withdrew as limited partners of FBA on 
September 30, 1970. 

2. Defendant Ehrlich became a general partner of FBA 
on October 1, 1968. On July 24, 1969, defendant Ehrlich ceased 
to take part in the management of the partnership business and 
pursuant to an agreement dated September 16, 1969, withdrew from 


the partnership, effective September 30, 1969. 


| 
| 
| 


3. The fiscal year of FBA during which defendant 
Ehrlich was a general partner began on October 1, 1968 and 
ended on September 30, 1969. 

4, Defendant Ehrlich did not participate in the 
preparation of any reports or certified financial statements 
of FBA for any periods which preceded or followed the period 
October 1, 1968 to September 30, 1969. 

5. By reason of his withdrawal from the management 
of FBA on July 24, 1969 and from the partnership on September 30, 
1969, defendant Ehrlich did not participate in the preparation 
of FBA's annual report or certified financial statements for 
the fiscal year ended September 30, 19569. 

6. The only reports issued to the partnership in 
respect of the investment portfolio of FBA during the fiscal 
year ended September 30, 1969 were monthly reports consisting 
of comparisons of the performance of FBA's portfolio with 
that of Standard & Poor's 500 Stock Index. Said reporvs had 
been issued by the partnership in substantially identical form 
without objection or inquiry by plainv.ffs prior to the time 
defendant Ehrlich became a general partner in FBA. 

7. The Agreement of Limited Partnership of FBA, 
reyised and effective as of October 1, 1968, which was executed 
by plaintiffs and defendant Ehrlich provided at Section 1.04 
that the partnership was organized: 

(a} to invest and trade, on margin or 
otherwise, in capital stock, preorganization 
certificates and subscriptions, warrants, 


bonds, notes, debentures, whether sub- 
ordinated, convertible or otherwise, trust 


| 
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receipts and othe. s-t1rities of whatever 
kind or nature oi | person, corporation, 
government or enti in rights and options 
relating thereto, iuding put and call 


options written by tie Partnership or by 

others, and in commodities and commodity 

contracts (all such items being called 

herein "Securities"), to sell Securities 

short and cover stich sales, and to lend 

funds or properties of the Partnership 

either with or without security; and 

(b) to engage in such other businesses, 

activities and transactions as the Managing 

Partners may from time to time determine. 

8. Section 2.01 of the Agreement of Limited Partner- 

ship vested the management of the partnership in the General 
Partners or such of them as are from time to time designated 


as "Managing Partners". 


9. Section 2.02 of the Agreement of Limited Partner- 
ship gave the Managing Partners power "to carry out any and all 
of the Objects and purposes of the Partnership set forth in 
section 1,04”, 

10. During the eutire period from October 1, 1968 to 
September 30, 1969 while defendant Ehrlich was a general 
partner of FBA, the books and records of FBA were maintained 
at the partnership's offices at 330 Madison Avenue, New York, 
New York and were open to inspection to all partners, including 
plaintiffs. 

ll. During the period October 1, 1968 to 
September 30, 1969 while defendant Enrlich was a general 
partner in FBA, and prior thereto, FBA held positions in 
securities the sale of which was restricted and such re- 


strictions were reflected in the books, records and accounts 


maintained by FBA which at all material times were available 


to plaintiffs. 


Dated: New York, New York 
January 25, 1974 


HILL, BETTS & NASH 


By: /s/ Mark M. Jaffe 
A Member of the Firm 


Attorneys for Defendant 
HAROLD B. EHRLICH 

Office and P, 0. Address 

One World Trade Center 

Suite 5215 

New York, New York 10048 
(212) 466-4900 


Defendant Ehrlich’s Affidavit in Support of 
Defendants’ Motion for Summary Judgment 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and MARJORIE ABRAHAMSON 


Plaintiffs, 
7i Civ. 344 (RIC) 
~against- 
fFFIDAVIT 

MALCOLM K, FLESCHNER, WILLIAM J. BECKER, 
HAROLD B, EHRLICH, LEON POMERANCE, 
FLESCHNER BECKER ASSOCIATES and 
HARRY GOODKIN & COMPANY, 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


HAROLD B. EERLICH, being duly sworn, deposes and 


1. I reside at 146 Central Park West, New York, 
New York. 

2. I became a general partner of Fleschner Be aer 
Associates ("FBA") on October 1, 1968. As a result of certain 
differences between myself and defendants Malcolm K. Fleschner 
and William J. Becker, not relevant to any issue in the 
~stigation here, I ceased to take part in the management of 
the partnership business on July 24, 1969 and pursuant to 
an Agreement dated September 16, 1969, I withdrew from the 
partnership effective September 30, 1969. A copy of the 
Agreement provided for my withdrawal is annexed hereto as 
Exhibit A and a copy of the Notice of Withdrawal mailed to 
the partners of FBA, including plaintiffs, is annexed as 


Exnibit B. 


3. The fiscai-year of FBA during which I was a 
partner began on October l, 1968 and ended on September 30, 
1969. 

4, Because I was a partner and participant in FBA 
solely during the fiscal period beginning October 1, 1968 end 
ending on September 20, 1969, I did not participate in any 
way in the preparation of FBA's annual report or certified 
financial statements for the per’ d ending September 30, 1968 
of which plaintiffs complain. 

5. Because of my withdrawal from the management 
of FBA on July 24, 1969 and from the partnership on September 30, 
1969, I also did not participate in the preparation of FBA's 
annual report or certified financial statements for the fiscal 
year ended September 30, 1969 during which I had been a 


partner. 
6. At all times while I was a partner of FBA, the 


books, records and accounts of FBA were maintained at the 
offices of the partnership at 330 Madison Avenue, New York, 
New York, and were open to inspection to all partners, 
including plairtiffs. 

7. While I was a partner in FBA, the partnersnip 
held positions in securities the sale of which was restricted 
and such restrictions were duly reflected in the books, records 
and accounts of FBA which were available to plaintiffs. 

8. While I was a partner in FBA, as a partnership 

ity it never rendered investment advice or investment 


adisory services to any individual “] firm or compensation 


of eny kind, Me 0 f UY; 


fet a 
Sworn to before me this 


1974. 


pt 
Notypy Public 


ron 
iow YorR 


Vv 
County 
. 1974 


Exhibit A to Ehrlich Affidavit (Lette, to 
Fleschner and Becker) 


140 East, 7end 
New York, New 
September 16, 


Mr. Malcolm K. Fleschner and 
Mr. William J. Be r 
330 Madison Aver 
New York, New York 10017 
Dear Mal and Bill: 

In June of this year, you asked me to reduce 
my interest in the two partnerships and in our various 
other ventures from the previously agreed upon 25%, to 
10%. You said that this was necessary in your judgment 
because of your reaporaisal of my skills and the need to 
have interests available to offer to others you would like 
to bring in as partners. I told you I would be willing to 
consider. some reduction, but none that would take me below 
15%. In July, we determined that we would be unable to 


agree upon a new percentage for me, whereupon, by letter 


dated July 24, 1969, I gave you notice of my withdrawal 


from the two partnerships. 


With this letter, we confirm the agreed upon 
terms of . ) my withdrawal from the two partnerships and 
from our various other ventures, and (ii) our mutual 
release of each other of all claims growing out of our 
previous business relationships. 

1. Withdrawal 

(a) I withdraw as a General Partner of 


Fleschner Becker Associates as of September 30, 


EXHIBIT A 


Mr. Malcolm K. Fleschner and 
Mr. William J, Becker September 16, 1969 


1969, confirming that from July 24, 1969, I 

have had no right to take part in the management 

of the Partnership business. It is agreed that in 
determining the Liquidating Share, my Participating 
Percentage as a General Partner shall be 25% for 


the period October 1, 1968, through May 31, 1969, 


and 22-1/2% for the period June 1, 1969, through 


September 30, 1969. You undertake to pay 85% of 
the Liquidating Share not later than October 10, 
1969. The Liouidating Share wi.l be in cash, ex- 
cept to the extent of the distribution in kind of 
warrants to purchase not more than 41,250 shares of 
Common Stock of International Nuclear Corporation. 
(b) I withdraw as a General Partner of 
FBE Partners as of December 31, 1969, confirming 
that from July 24, 1969, I have had no right to 
take part in the management of the Partnershio 
business. It is agreed that in determining the 
Liquidating Share, my Participating Percentage as 
a General Partner shall be 18.9% for the period 
June 1, 1969, through December 31, 1969. You 
undertake to pay $100,000 on account of the 
Liquidating Share not later than October 10, 1969, 


subject to adjustment at the end of the fiscal year. 


~~ 


Mr. Malcolm K, Fleschner and 
Mr. William J. Becker September 16, 1969 


(c) I will remain an employee of Arctos 
Corporation through March 31, 1970, for which I 
will be conpensated by Arctos for services as an 
employee at the rate of $50,000 per annum. Al- 
though an employee of Arctos, I will be entitled 
to obtain other employment and will not be required 
to spend any specific amount of time on the business 
of Arctos. I, therefore, agree that I am not to be 
included in any employee benefit plans of Arctos. 
2. Consultation 
From and after March 31, 1970, I will be re- 
tained by Arctos as a consultant until July 16, 1974, for 
an aggregate fee of $500,000. The consultant's fee shall 
be paid semi-annually at the rate of $100,000 per annum on 


September 30 and March 31 of each fiscal year, beginning 


with the first payment of $50,000 on September 30, 1970. 


The final balance of $100,000 is to be paid on July 16, 
1974. During this period, I shall be obligated to consult 
with Arctos at such time or times as may be mutually 
convenient, but in no e-ent shall I be obligated to spend 
more than 30 hours per calendar quarter on matters relating 
to Arctos. In the event of my death prior to July 16, 


1974, these payments shall be continued to my estate. 


oh. 


Arctos shall have the right to prepay the 


unpaid balance at the following discounts: 


On or before September 30, 1970 
On or before September 30, 1971 
On or before September 30, 1972 
On or before September 30, 1973 6% 


It is expressly understood and agreed that 
thesé payments from Arctos are the sole responsibility 
of Arctos, and that neither of you is personally 
guaranteeing such amounts, although by the acceptance 
of this letter, you undertake not to do any act 
directly or indirectly, the intent or effect of which 
46 to impair Arctos' ability to pay these sums. 

3. Release 

Except for the rights and obligations set 


forth in the two partnership agreements and in this 


letter, we hereby release each other from any and all 


-@laims growing out of our previous business relation- 


Ver Y Les Jp 


Harold B. Le Gee 


sitios. 


AGREED: 


ANateat (fh lehit Fn a 


Malcolm eyciuner 


W402 Y Bote 


aiiiam d Ciraticer 


Arctos Corporation and i's stockholders hereby 
agree to the terms and conditions of Paragraph 2 of the 


foregoing letter. 


ARCTOS CORPORATION 


By | la f fi, \ { A, i } LA 


Stockholders: 


Pe ise 
lat lurk \ct lh; 


Leon Pomerance 


Cf li) Yo. ae 5 


drew riescnner 


140 East 72nd Stzect 
New York, New York 
October 10, 1959 


Mr. Malcolm X. Flesehnc 
Mr. WilLara J. Escser 


Fleschner Decker Assccisws 
539 Macison Sverre 


New York, Now Yor 10017 


made to cur lotcer coreement cated September 16, 1969 pursus= 
r Lisuidating St 25.4 Pastner of Fieschacr 


weet eee Goa Parene 
CG eGeteern, . * = 


mecpé to the extent of the dis- 


Soech L.ct my 

will b2 paid to me in casa, ¢ 

varrants To purchase 10 more chaa 41, 250 snares of co; 

stock of Sts zl Necioar Corporation. ‘This will certify to my agrecmer. 
¢ ating xv Decker Assccictes 


to cccezt my Liguicating Shere in Fiescanes 
terelly faccsa, and f fuvaer vecog rnite tact I have no cignt to a distributios 
tesnations] 


fo kird of warzents to peschcce ary shares oy commoa stock in ls 


feet 


Nuclear Corpor=tion. 


finely herein modified, the letter agreemecxt of September 16, 


cine tiie arnt’ 
Except cs specliiccily © ot {3d, 


1969 shall reraai:. in full force and eXect. 


Sincerely, 
Ath YUE. Bb YG 


eats B. Ehrlich 


2gzeed: 


~Yaleols NA . Picschaer 


| 
\\ Ce ee 


William J. y wocker r 


PLF. EXIt scam (7 FOR ID. 
Fioscchner DATE Ab ~- 13 


Bockor MARVIN A. MORGiATHAL 


Assoclilatos 
Exhibit B to Ehrlich Affidavit (Report to FBA) 


Attached hereto is a conformed copy of the 
Agreement of Limited Partnership of Fleschner Becker Associates, 
revised as of October 1, 1968, which is the partnership 
agreement of the pertnership presently in effect. 
Since October 1, 1968 Harold B. Ehrlich has 
withérawn as a general partner and Leon Pomerance and R. 
Leigh Duemler have been admitted as general partners. 
The following limited partners withdrew from the 
partnership on September 30, 1969: 
G. Van Tsai Present Interest Trust 
Pioneer Lands Corporation 
Leo Pomerance 
The following were admitted to the partnership 
as limited partners on October 1, 1969: 
Jacqueline D. Greenspon 
Mollie Morris 
Herbert Salzman 
Iphigene Ochs Sulzberger 
George D. Woods 
Arthur Ochs Sulzberger 
As Trustees of the Trust 


under Paragraph 51st 
of the Will of Adolph S. Ochs 


Dated: October 1, 1969 FLESCHNER BECKER ASSOCIATES 


oollltlecturk (W. 


EXHIBIT B 


BBO Madison Avenue New York City 1oo17 966-2008 


Plaintiffs’ Notice of Motion for Summary Judgment 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ASRAHAMSON and MARJORIE 
ABRAHAMSON, 


Plaintiffs, 71 Civ. 344 : RIC 
-against- 
NOTICE OF MOTION 
MALCOLM K. FLESCHNER, et al., 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavits 
ef Robert Abrahamson and Marjorie Abrahamson, sworn to March ll, 
1974, «nd Henry H. Abrams, sworn to March 7, 1974, and the 
exhibits thereto, upon the annexed statement under Rule 9(g) 
of the General Rules of this Court , and upon the pleadings 
and prior proceedings herein, the undcorsigned will move this 
Court at the United States Court House, Foley Square, New York, 
New York on the 22nd day of March, 1974, at 10:00 a.m. Or as 
soon thereafter as counsel can be heard, for an order under 
Rule 56 FRCP, granting plaintiffs summary judgment against 
all defendants who have appeared herein for the relief requested 
in the complaint, on the grounds that there is no genuine issue 


as to any fact material to the claims in the complaint, and that 


plaintiffs are entitled to judgment as a matter of law, and for 


such other and further relief as may be just and proper, togetner 


with the costs and disbursements of this action. 


Dated: New York, New York 
March 12, 1974 


128a 


Yours, etc., 


SHEA GOULD CLIMENKO & KRAMER 


A Member of the Firm 
Attorneys for Plaintiffs 
300 Madison Avenue 


New York, New York 10017 
(212) 661-3200 


SULLIVAN & CROMWELL, ESQS. 
Attorneys for Defendants 
Malcolm K. Fleschner, William 
J. Becker and Fleschner Becker 
Associates 

48 Wall Street 

New York, New York 10005 


D'AMATO, COSTELLO & SHEA, ESQS. 

Attorneys for Defendants Harry 
Goodkin & Company 

116 John Street 

New York, New York 10038 


HILL, BETTS & NASH, ESQS. 

Attorneys for Defendant 
Harold B. Ehrlich 

One World Trade Center 

Suite 5215 

New York, New York 10048 


Plaintiffs’ Rule 9(g) Statement 


ys 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and MARJORIE 


ABRAHAMSON, t 
Plaintiffs, : 

-~against- : 73 Civ. 344: RLC 
MALCOLM K. FLESCHNER, et al., : 


Defendants. 


PLAINTIFFS’ STATEMENT UNDER RULE 9(9) 
IN SUPPORT OF PLAINTIFFS' MOTION FOR 
SUMMARY JUDG!:ENT AND IN OPPOSITION T 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 


Material Facts As To Which 
Plaintiffs Claim There Is 
No Genuine Issue To 3e Tried 
1. PlaintiffsMarjorie Abrahamson and R vert Abrahams 


are and have been since prior to July 1, 1965, husband and wife, 


residing in the State of Connecticut. 


2. On or about Jnly 1, 1965, plaintiffs became 
limited partners of Fleschner Becker Associates ("FBA"), then 
known as The Fleschner Company. Plaintiffs withdrew as limited 


partners of FSA as of September 30, 1970. 


3. During the period of plaintiffs’ investment, FSA 
was a limited partnership having as its princip3l purpose to 


invest and trade in securities. 


4. Defendant Malcolm K. Fleschner was a general 
partner of FBA during che entire period of plaintiffs’ invest- 
ment, and was the only general partner in the period July 1 


1965 through March 30, 1966. 
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5. Defendant William J. Becker was a general partner 
of FBA at all times during the period of plaintiffs' investment 


from and after April 1, 1966. 


6. Defendant Harold B. Ehrlich was a general partner 


of FBA from October l, 1968 through September 30, 1969. 


7. Defendant Harry Goodkin & Company *("Goodkin") 
is and was at all times subsequent to July 1, 1965 a partner 
ship of certified public accountants with its principal office 
in New York, New York. Goodkin issued its certification of 
the statements of financial condition and related statements 
of FBA for the three months ended March 3l, 1966; for the 
year ended September 30, 1966; for the year ended September 
30, 1967; and for the year ended September 30, 1968. Goodkin's 
certification as to the FBA financial statements for the 
three months ended March 31, 1966 is dated May 3, 1966; its 
certification of the statements for the year ended September 30, 
1966 is dated November 21, 1966; its certification of the 
financial statementsfor the year ended September 30, 1967 is 
dated December 15, 1967; its certification of the financial 
statements for the year ended September 30, 1968 is dated 


December 26, 1968. 


8. Goodkin caused copies of its certifications 
mentioned in the preceding paragraph to be sent through the 
mails from its principa. office in New York to the plaintiffs 
in Connecticut, together with copies of the financial state- 
ments so certified, and did so in accordance with an arrange~ 
ment between it and the general partners of FBA. Before the 
statements were mailed to limited partners, the general partners 


of FBA examined them. 


9. At or about the time of its formation in 1965, 
FBA had one general partner and 8 limited partners. As of 
April 1, 1966, FBA had two general partners znd at least 35 
limited partners. As of October 1, 1968, FBA had three general 
partners and at least 66 limited partners. FBA continued to 
have at least approximately 66 limited partners at all times 


from October 1, 1968 through September 30, 1970. 


10. The principal office of FBA from April 1, 1966 
until approximately August, 1971, was at 330 Madison Avenue, 


New York, New York. 


11. At all times during plaintiffs' investment in 
FBA, the general partners of FBA caused monthly reports to be 
sent to all limited partners, including plaintiffs. Such 
monthly reports were sent to plaintiffs in Connecticut through 
the mails from New York. Such monthly reports customarily 
contained a brief indication of the gain or loss of FBA for 
the year to date, expressed in percentages, and a comparison 
of such performance with the performance of the Standard * 
Poor's 500 Stock Average for the same period. Such monthly 
reports also on occasion contained comments characterizing 
the position or performance of FBA. For example, the report 
dated November 2, 1967 states "We continue to maintain a 
low risk stance." The report dated December 1, 1967 states, 
“We remain in a most conservative posture.“ The report 
dated February 2, 1968 states, "We have maintained the 
previously mentioned low risk stance through the current 
market weakness.” The report dated April 2, 1968 states, 


"Our investment posture remains most conservative.” The 1968 


year end report (September 30, 1968) stated that FBA had 


increased its capital by approximately 90% and said, "It 


was another good year.” 


12. The certified financial statements sent to 
plaintiffs for the year ended September 30, 1968 were received 
by them in January, 1969. They showed the value of the 
capital account of plaintiff Marjorie Abrahamson as of Septem- 
ber 30, 1968 as $1,141,386.14. They showed the value of the 
capital account of plaintiff Robert Abrahamson as of September 


30, 1968 as $605,076.47. 


13. in or about late December, 1969 or January, 
1970, plaintiffs received a copy of the certified financial 
statements of FBA for the year ended September 30, 1969. 


These statements had been certified by a new firm of certified 


public accountants named Brach, Lane, Hariton & Hirshberg. The 


1969 statements, in note l thereto, stated that FBA on Septem- 
per 30, 1969 held “unregistered securities" which had cost 
$30,592,639.00 and which had a value of $30,411,868.00. The 
statement of financial condition as at September 30, 1969 
indicated that the total value of FBA's investments on that 
date was $39,355,310, and that the total value of its assets 


was $51,757,995. 


14. Prior to their receipt of the certified financial 

statements for the year ended September 30, 1969, plaintiffs 

had not been informed and did not know of the existence and 

extent of FBA's investment in unregistered securities. Such 
information was not revealed in any of the monthly reports 

sent to them, or in the certified financial statements. Defendant 
Fleschner claims that he verbally mentioned three particular invest- 
ments in private placements of unregistered securitics to plaintiffs 
in 1967, but admits that he did not explain to them the meaning of 


the terms “private placement" or "unregistered securities. During 


the period of plaintiffs' investment in FBA, FBA made approximatcly 
80 separate purchases of unregistered securities, involving approx~ 
imately 49 different securities (perhaps more, since some purchasc 
were of “notes and warrants" together or "stocks and warrants" 
together). 

15. FBA began to invest in unregistered securities in 
or about January of 1967. By September 30, 1967, unregistered 
securities constituted approximately 15% of the value of the in- 
vestments of FBA, exclusive of cash equivalents, options and in- 
vestments in oil leases, according to FBA's books. By September 
30, 1968, unregistered securities constituted approximately 72% 
of the value of the investments of FBA, exclusive of such items, 
according to its books. During the year ended September 30, 1969, 


unregistered securities constituted the following approximate 


percentages of the value of FBA's investments, exclusive of the 


above-mentioned items, on the following dates, according to FBA's 
books: 
12/31/68 
1/31/69 94% 
2/28/69 79.5% 
3/31/69 81.7% 
4/30/69 86% 
5/31/69 89.5% 
6/30/69 91.7% 
7/31/69 91.8% 
8/31/69 98.4% 
9/30/69 95% 
During the year ended September 30, 1970, unregistered securities 
ranged from approximately 75% to approximately 95% of the value 
of FBA's investments, exclusive of the above-mentioned items, 
according to its books. 
16. During the year ended September 30, 1969, the 


value of | “'s investment in unregistered securities, according 


to its books, ranged from approximately $24,867,000 to approxi- 
mately $57,900,000. During the year ended September 30, 1970, 
the value of FBA's investment in unregistered securities, ac- 
cording to its books, ranged from approximately $12,800,000 to 


approximately $35,000,000. 


17. The FBA partnership agreement which was in effect 


at the time plaintiffs received their copies of the FRA 


financial statements for the year ended “eptember 30, 1969 pro- 
vided that a limited partner could withdraw from the partner 
ship only “at the end of any fiscal year of the partnership," 
and then only on 60 days notice. Had plaintiffs known of FBA's 
extensive investment in unregistered securities prior to the 
sixtieth day preceding tlie close of FBA's fiscal year ending 
September 30, 1968, plaintiffs would have withdrawn as of the 
end of such fiscal year. Plaintiffs withdrew from FBA at the 
earliest possible time after learning of the extensive invest- 
ment of FBA in unregistered securities. Upon her withdrawal, 
plaintiff Marjorie Abrahamson received $341,565. Upon his 


withdrawal, plaintiff Robert Abrahamson received $150,097. 


18. At all times during plaintiffs' investment in 
FBA, the management of the business of FBA, including the 
making of investment decisions, was a function of FBA's general 
partners, and of such of them as were members of the "Executive 
Committee" (during the period April 1, 1966 through October l, 
1968) and of such of them as were designated. "Managing Partners” 
(from and after October 1, 1968). Defendants Fleschner and 
Becker were members of the Executive Committee from April l, 
1966 through October 1, 1968, and were Managing Partners after 
October 1, 1968. Defendant Ehrlich was a Managing Partner 


during the period October 1, 1968 through at least July 24, 1969. 


Plaintiffs' Response to The Rule 9(g) 
Statement of Defendants Fleschner, 
Becker and Fleschner Recker Associates 
eer me cner Associates 


1. Plaintiffs deny the assertions set forth in para- 
graphs 7, 8 and 9 of defendants' statement. Plaintiffs concede 
that their total capital contributions did not exceed their total 
withdrawals, but claim that many of their withdrawals constituted 
their share of partnership income, and assert that such sums can- 
not be counted in determining t..2 price received upon the sale 


of securities. 


2. Plaintiffs deny the assertion of paragraph 10 of de- 
fedants' statement, respectfully refer to the relevant partnership 
agreement provisions, deny the materi ty and relevance of such 
assertion, and allege that any contractual right of access to 


FBA's books and records was not of practical value to plaintiffs. 


3. As to paragraph 1l of defendants' statement, plain- 
tiffs do not know whether the notations as to the unregistered 
status of certain securities, allegedly contained in FBA's books 
and records, were so clear that they would have apprised plain- 


tiffs that there were restrictions on the sale of such securities. 


4. Plaintiffs controvert the assertions in the last 
sentence of paragraph 16 of defendants’ Statement, admitting 
that they did not discuss particular securities with any FBA 
general partner, but asserting that they had occasional general 
discussions with defendant Fleschner about the progress of FBA 
during the period referred to. 


Plaintiffs' Response to the Rule 
9(g) Statement of Defendant Ehrlich 


1. Plaintiffs controvert the assertions in paragraph 4 
of defendant Ehrlich's statement. They claim that defendant 


Ehrlich is responsible for the dissemination of the certified 


financial statements of FBA for the year ended September 30, 
1968, which statements were prepared and mailed during the 
period in which he was a general partner participating in the 
management of FBA. They also claim that defendant Ehrlich is 
responsible for the dissemination of monthly reports during 


such period. 


2. Plaintiffs controvert the assertions of paragraph 
of defendant Ehrlich's : nent. They claim that the monthly 
reports on occasion contained comments characterizing FSA's 
performance in addition to the comparison with the Standard & 
Poor's 500 StockAverage, They also claim that the certified 


financial statements for the year ended September 30, 1968 


were issued during the fiscal year ended September 30, 1969. 


3. Plaintiffs controvert the assertions of paragraph 
10 of defendant Ehrlich's statement. Based on the testimony of 
partners of Harry Goodkin & Company, they believe that at least 
some of FBA's books and records were maintained at the offices 
of Harry Goodkin & Company and not at the offices of FBA. As 
to the assertions in paragraphs 10 and 1l of defendant Ehrlich's 


statement that the books and records of FBA were available to 


plaintiffs and open to their inspection, plaintiffs repeat their 


above response to paragraphs 10 and ll of the Rule 9(g) statement 


of defendants Fleschner, Becker and Fleschner Becker Associates. 


Plaintiffs' Response to the Rule 9(g) 
Statement of Defendant Harry Goodxin 
& Company 
1. As to the assertion in paragraphs 5,7, and 8 


of the statement of defendant Harry Goodkin & Company, plaintiffs 


repeat their above response to paragraphs 7, 8 and 9 of the 


statement of defendants Flicschner, Recker and Fleschner Becker 


Associates. 


2. As to paragraph ll of defendant Harry Goodkin & 


Company's statement, plaintiffs respectfully refer to the per- 
pany S Y P 


tinent provisions of the partnership agreements, and also claim 


that not only the Managing Partners but also the certified public 
accountants for Fleschner Becker Associates had some responsi- 


bility for accounting procedures. 


SHEA GOULD CLIMENKO & KRAMER 


A Member of tne Firm 
330 Madison Avenue 
New York, New York 10017 
(212) 661-3200 


Plaintiffs’ Affidavit in Support of their Motion for 
Summary Judgment 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and 
MARJORIE ABRAHAMSON, 


Plaintiffs, AFFIDAVIT 
~against- 
73 Civ. 344 : RLC 
MALCOLM K. FLESCHNER, et al., 


Defendants. 


STATE OF NEW YORK 


) 
$ 88.2 
) 


COUNTY OF NEW YORK 


ROBERT ABRAHAMSON and MARJORIE ABRAHAMSON, being duly 


sworn, depose and say: 


1. We are the plaintiffs in this action. We make this 
joint affidavit in support of our motion for summary judgment 
herein. We also respectfully ask that this affidavit be read in 
opposition to the motions of all defendants for summary judgment 


dismissing the complaint. 


2. We are husband and wife. At all times pertinent to 


this lawsuit, we have resided in the State of Connecticut. 


3. This action arises from our investment in Flesc'ner 
Becker Assocaites ("FBA"), a limited partnership formed primarily 
for the purpose of investing and trading in securities, and from 
our withdrawal as limited partners of FBA. The complaint alleges 
claims arising from this relationship based upon Rule 10b-5 under 


the Securities Exchange Act of 1934, and based upon the Investmen 


Advisers Act of 1940 and on the common law. 


4. The defendants have moved for summary judgment 
dismissing the complaint. All defendants make the following 


assertions: 


a. Plaintiffs have not suffered any damages, and 


therefore have no claim under Rule 10b-5. 


b. The FBA agreement of limited partnership 
authorized the purchase of securities of every kind, 
including unregistered securities, and therefore plain- 


tiffs cannot complain of such purchases. 


c. Plaintiffs are chargeable with constiuctive 
knowledge of the existence of FBA's extensive invest- 
ment in unregistered securities, because, under the 
partnership agreement and under New York law, they were 


entitled to inspect FBA's books and records. 


dad. Defendants were not "investment advisers” 


under the Investment Advisers Act of 1940. 


In addition, defendant Harry Goodkin & Co. asserts that the 
failure to disclose pertinent information was not “in connection 
with the purchase or sale of a security” within the meaning of 
Rule 10b-5, and asserts that it did not act in concert with any 
of the defendants. Finally, defendant Ehrlich asserts that there 
was no wrong doing during the period in which he was a general 
partner of FBA, and that therefore the complaint should be dis- 


missed as to him in any event. 


} 


5. Counsel have advised that all of the foregoing 
assertions are without merit, as a matter of law and of undis- 


puted fact. Each of these assertions is discussed further below. 


6. We also move for summary judgment. We set forth 
below the major background facts concerning our investment in, and 
withdrawal from, FBA. It should be understood that the narrative 
which follows does not constitute the entire story, but only the 
facts we believe to he undisputed, based upon the pleadings and 
the testimony which has been given in the course of pre-trial 
depositions in this case. Following our summary of the major 
facts, we deal with the above-listed contentions of defendants. 

We then show that we should be granted summary judgment because 
we were induced to invest in and hold our limited partnership 


participations in FBA on the basis of misleading statements and 


omissions perpetrated by all defendants which had the effect of 


concealing from us the existence of FBA's extraordinarily large 
investment in unregistered securities, with the result tuiat, when 
we learned the facts and withdrew from FBA, we received far less 
than we would have received had we been told the truth at the 


appropriate time. 


Summary of Undisputed Facts 


7. We are informed that the following facts are undis- 
puted and need no documentation, because they are alleged by 
defendants themselves in the papers supporting defendants' motion: 

a. On or about July 1, 1965, we became limited 
partners of FBA (then known as The Fleschner Company), 
and withdrew as limited partners of FBA as of 


September 30, 1970. See P.g., Yl of the statement 


under Rule 9(g) of defendants Fleschner, Becker and 


FBA, hereinafter referred to as "Fleschner Statement. ") 


b. Defendant Malcolm K. Fleschner was at all times 


a general partner of FBA (Fleschner Statement, q2). 


c. Defendant William J. Becker was a general 
partner of FBA at all times from and after April l, 


1966. (Fleschner Statement, 43). 


da. Defendant Harold B. Ehrlich was a general part- 
ner of FBA from October 1, 1968 through September 30, 
1969. (Fleschner Statement, 44; Ehrlich Statement 


under Rule 9(g), 42). 


e. At its formation on July 1, 1965, FBA had one 


general partner, defendant Fleschner, and eight limited 


partners (Fleschner Statement, 45). As of April l, 
1966, FBA had two general partners and at least thirty- 
five limited partners; as of October l, 1968, FBA had 
three general partners and at least sixty-six limited 
partners (see partnership agreements attached as 
Exhibits 8 and C to affidavit of defendant Becaer in 
support of defendant's motion for summary judgment, 


sworn to January 9, 1974). 


f. From April 1, 1966 until approximately August, 
1971, FBA's principal place of business was at 330 
Madison Avenue, New York, New York (Fleschner Statement, 


q6). 


g. At all times the authority to make investmen: 
decisions for FBA was vested, under its partnership 
agreement, in its general partners (Fleschner State- 


ment, 412). 


h. FBA first invested in securities the resale of 


Statement, 915). 


which was restricted in January, 1967 (Fleschner 
i. Defendant Harry Goodkin & Co. ("Goodkin") is 
and was at all pertinent times a partnership of certi- | 


fied public accountants with its principal offices in 


44). 


New York, New York (Goodkin Statement under Rule 9(9g), 
4. Goodkin examined and rendered an opinion (dated 


May 3, 1966) of the statement of financial condition and} 


related statements of net worth and income of FBA fox 


the three months ended March 31, 1966. It examined and 


similar statements of FBA for the year ended Septem- 


rendered an opinion (dated November 21, 1966) of the | 
ber 30, 1966. It examined and rendered an opini | 
' 
} 


(dated December 15, 1967) of the similar statements 


FBA for the year ended September 30, 1967. It examined 


and rendered an opinion (dated December 26, 1968) of the 

| * 
similar statements of FBA for the year ended Septem- = 
ber 30, 1968. (Goodkin Statement, 44). | 
8. We made our initial investment in FBA as a result | 

' 


of conversations we had with defendant Fleschner in 1964 and in 


1965. Mr. Fleschner told us that he intended to loan money be- 
longing to him and members of his family to an investment partner- 
ship named A. W. Jones. He said he was considering becoming a 
partner in A. W. Jones or starting an investment partnership which 
would operate in a fashion similar to A. W. Jones. He showed us 

a brochure describing A. W. Jones, which mentioned, among other 
things, that A. W. Jones had engaged in short selling, and that 

it had avoided suffering substantial losses at times when the 
securities markets were falling steeply. Mr. Fleschner sub- 
sequently told us that he had decided not to join A. W. Jones, 

and had instead decided to form an investment partnership which 
would use some of ‘e same investment techniques. We explained 

to Mr. Fleschner that we were interested in the security of our 
investment and in a conservative approach, since we were both 
getting on in years, and since we both remembered the terrible 
herdships that some people suffered as a result of investments 
lost during the depression which began in 1929. Mr. Fleschner 
told us that his proposed ;ethod of operation would be conservative, 


since the ability to sell short would enable him to protect the 


partnership assets in the face of falling securities markts. 


9. We have read the testimony given by Mr. Fleschner 
during his deposition, and it appears that he confirms our version 
of these conversations in many, if not most, respects. Attached 
hereto as Exhibit 1 is a copy of pp. 50-59 of Mr. Fleschner's 


deposition so demonstrating. 


10. During our investment in FBA, we received annually 
copies of certain financial statements of FBA together with the 


Opinion of its accountants, Harry Goodkin & Co. These documents 


were sent to us through the mails by Goodkin. By way of example, 
we attach as Exhibit 2 a copy of an envelope, bearing cancelled 
stamps, addressed to Robert Abrahamson and showing “Harry Goodkin 
& Co., Certified Public Accountants, 115 Broadway, New York, New 
York 10006" as the printed return address. This envelope con- 
tained plaintiff Robert Abrahamson's copy of the certified state- 
ments of FBA for the year ending September 30, 1967. It should 
also be noted that Mr. Leonard J. Halpern, formerly an employee 
and a partner of Goodkin, testified during his deposition that 
the annual statements were mailed by Goodkin from its premises 


to the partners of FBA (pp. 63-64). 


11. It also appears from the pre-trial testimony that 
before the annual financial statements were mailed to: limited 
partners, they were examined in draft and final form by the 
general partners of FBA. Mr. Fleschner testified on this subject 


as follows (pp. 18-19): 


*Q Once a year during 1966, ticough 
1968, the annual statements would be audited 
by Goodkin & Company, would they not? 

A Yes, they would be. 

*Q And then copies of the certified 
statements would be mailed to the partners -- 
to the limited as well as the general partners; 
is that right? 

A Yes. 

"Q And did you see the statements and 

the certification before it was mailed? 


A 


Yes. 


*Q Did the general partners see 
those statements and certifications be- 
fore mailing? 


A Yes." 


He also said (pp. 24-25): 


*Q When you saw the statements and 
certifications by Goodkin & Company before 
mailing them to the limited partners, did 
you examine them? 

A Yes. 

bal * Did you thereafter have any 
communication with Goodkin & Company before 
the mailing of the statements and certification? 
A As I recall, we went over the format of 
the proposed audit to be sent to the partners 
and discussed headings and columns and that 
sort of thing -- presentation. 


"Q Well, you call ita proposed audit 


A (Continuing) The format I was discussing 
is that we discussed the format of the audit. 
"9 Am I correct that what Goodkin & 
Company would send the general partners would 
be only the order of a draft of the statements 
that they proposed to send? 
A Yes. 
*Q And the general partners would then 
look them over? 


Yes. 


“¢ And if there was some suggestion 
you wanted to make, you would make it? 


A Yes." 


Mr. Becker testified similarly (pp. 14-16). Mr. Halpern 


also confirmed that before the annual certified statements were 
sent to limited partners, they were first discussed in draft form 


with the general partners of FBA (pp. 28, 30-31). 


12. Goodkin had been selected by the general partners 
of FBA to audit its books and to prepare annual reports for the 
partners. It also sent the reports to partners pursuant to an 
arrangement with the general partners of FBA. This is spelled 
out in the Partnership Agreement revised as of October 1, 1968, 

a copy of which appears as Exhibit C to the Becker Affidavit. 
Section 8.02 of that Agreement provides that the books are to be 
audited by independent certified public accountants selected by 
the managing partners (p. 17). Section 8.03 provides that the 
managing partners "shall cause the independent public accountants 


to prepare and shall mail" annual reports to each partner (p. 17). 


13. In addition to the annual certified financial 
statements, limited partners of FBA also received monthly reports. 
These were usually brief cne-page statements, sent through the 
mails by FBA from its Manhattan office. These reports usually 
set forth the percentage increase or decrease in the value of 
PBA's investments for the year to date, and compared FBA's 
performance with the performance during the same period of the 
Standard & Poor's 500 Stock Avcrage. The reports also often con- 


tained comments characterizing the performance or position of FBA. 
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14. Attached hereto as Exhibits 3 and 4 are copies of 
the certified financial statements sent to us by Goodkin for the 
years ending September 30, 1367 e°d September 30, 1968. Attached 
hereto as Exhibits 5, €, 7, 8 and 9 are copies of certain of the 
monthly reports sent to us by FSA. These are the monthly reports 
dated November 2, 1967; December l, 1967; February 2, 1968; 


April 2, 1968; and the 1968 year end report (September 30, 1968). 


15. It will be seen that the statement of financial 
condition contained in the 1967 year end certified financial 
statements (Exhibit 3 hereto) describes the FBA investment port- 
folio as "Investment in securities and put and call options," 
stating that the "market value" on September 30, 1967 was in 
excess of $28,000,000. In fact, on the basis of an investigation 
performed by an accountant retained by us and described further 
below, we believe that FBA had an investment in unregistered 
securities on September 30, 1967 of approximately $4,300,000. 
This fact was not revealed in the financial statemen’s. The 
opinion preceding the 1967 statements refers at one point to 
“market value of securities held for investment." Although we 
did not know this until shortly prior to our withdrawal from FBA, 
we are now informed that the words "held for investment” are 
sometimes used to refer to unregistered securities. This was 
never explained to us by any of the defendants. The use of the 
words “market value" further prevented us from suspeccing that 
there was any restriction upon the sale or marketability of 
these securities. The use of the term "market value” in the 


statement of financial condition had a similar effect. 


~1l0- 


16. It will be seen that the statement of financial 
|condition as at September 30, 1968, contained in the certified 
financial statements for the year then ending (Exhibit 4 hereto) 
contained a category entitled "Investments," under which was the 
item "Securities, and put and call options, at market" (emphasis 
added). The value stated for this item was $34,503,701.73. 
Again, there was no statement as to the existence and extent of 
investments in unregistered securities. In fact, we believe that 
on September 30, 1968 FBA had an investment of $24,867,189 in 
unregistered securities. This equaled approximately 72% of the 


investment of FBA in securities and options. 


17. The term “market value of securities held for 
investment" was used again in the opinion as to the 1968 year end 
financial statements. Again this phrase did not alert us, 
because of our ignorance as to its meaning when used by securities 


attorneys, and because of the use of the word “market” in both 


the opinion and the statement of financial condition. 


18. It will have been seen that in the period between 
September 30, 1967 and September 39, 1968, FBA was in the process 
of increasing its investment in unregistered securities from 
approximately $4,300,000 to nearly $25,000,000. It was in- 


creasing the percentage of its portfolio which represented un- 


registered securities from approximately 15% to approximately 
72%. During this time, FBA was also sending limited partners 
such monthly reports as those which are annexed hereto as 
Exhibits 5 through 9. For example, the monthly report dated 
November 2, 1967 (Exhibit 5) stated, “We continue to maintain 


a low risk stance." The report dated December 1, 1967 (Exhibit 


6) stated, “We remain in a most conservative posture.” The 
report dated February 2, 1968 (Exhibit 7) stated, "We have 
maintained the previously mentioned low risk stance through 
the current market weakness." The report dated April 2, 1968 
(Exhibit 8) stated, "Gur investment posture remains most con- 


servative. The 1968 year end report of September 30, 1968 
(Exhibit 9)stated that FBA had increased its capital by approxi- 


mately 90% and said, "It was another good year.” 


19. The monthly reports were caused to be sent to 
limited partners by the general partners. Mr. Fleschner appears 
to have so testified during his deposition. When shown examples 
of the monthly reports, Mr. Fleschner said (p. 62), "These 
appear to be the kind of communications we sent out to the 
partners of Fleschner Becker Associates during this period.” 

The information in the monthly reports relating to the performance 
of FBA appears to have been based on monthly calculations made 

by FBA's internal accountants. Mr. Fleschner testified that the 
internal accountants made a monthly calculation of the value of th 


FBA portfolio (pp. 43-44). 


20. During the period September 30, 1968 through 
September 30, 1969, FBA continued to mail monthly reports to 
us. While these reports generally did not contain comments 
characterizing FBA's performance or position, unlike earlier 
reports, the reports sent during fiscal 1969 did continue to 
set forth the percentage increase or decrease in FBA's port- 
folio compared with the Standard & Poor's 500 Stock Average. 
This information was givén without elaboration. Typical was 
the monthly report dated February 3, 1969, a copy of which 
is annexed as Exhibit 10. It will be seen that this report 


contained only one sentence, which read as follows: 


= oe 


— 
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"Since October 1, we have gained 26% 

as compared to no change in the Standard 

& Poor's 500 Stock Average." 
According to the information our accountant obtained during 
discovery in this action, on January 31, 1969 (three days prior 
to the date of this monthly report), FBA had a total portfolio 
value of approximately $61,500,000, of which approximately 


$57,900,000 or 94% consisted of unregistered securities. 


21. In either late December, 1969 or early January, 
1970, we received the certified financial statements of FBA 
for the year ending September 30, 1969. We were surprised to 
note that it had been sent to us by a new firm of auditors 
named Brach Lane Hariton & Hirshberg. A copy of the September 
30, 1969 statements and certification is attached as Exhibit ll. 
Note 1 to the statements contained the following chart concerning 


the investments of FBA on September 30, 1969: 


Cost Value 
Securities - traded on national 
exchanges or over-the-counter $10,835,672 S$ Vai eeiee 
Unregistered securities 30,592 ,639 30,411,863 
Interests in oil ventures 699,899 1,667,720 
Total $42,128,210 39,335,310 


22. This was the first time we had been informed 
that FBA had such an enormous investment in unregistered securi- 
ties. Mr. Fleschner testified during his deposition that some 
time in 1967 he told Mrs. Abrahamson that FBA had acquired a 
number of American Realty convertible bonds in a private place~ 
ment of unregistered securities (pp. 35-36). He also testified 
that he told Mrs. Abrahamson on the same occasion about an 
investment in the stock of a corporation called Kane Miller, also 
in a private placement of unregistered securities (pp. 36-37). 


Finally, he testified that on another occasion in 1967 he told 


-l]3- 


Mr. Abrahamson that FBA had “done some private investment” in the 
securities of Ling-Temco~Vought (pp. 39-40). We have no recollec 
tion of him telling us these things. Even if he had told us what 
he claims, we probably would not have fully understood at that 
time that unregistered securities acquired in a private placement 
were subject to restrictions upon re-sale. We were at that time 
completely ignorant as to the securities laws. Our only experi- 
ence with restricted securities at this time had been the fact 
that Mrs. Abrahamson had owned some stock of * corporation by 
which she had been employed, which stock was subject to restric- 
tions set forth in a stockholders' agreement. Mr. Fleschner has 
conceded that he did not explain "what unregistered meant” (Dep., 
p. 38). In any event, even if he had told us about these three 
purchases of unregistered securities and even if we had understoo 
the meaning of the term “unregistered,” this information would no 
have been significant in relation to the total number of FBA'S 
purchases of unregistered securities. Our accountants’ examinati 


has revealed that FBA made approximately 80 separate purchases of 


unregistered securities, involvine approximately 40 different 


securities (perhaps more, since some purchases were of "notes and 
warrants" together or "stock and warrants" together). It further 
appears that only a few of these purchases took place in 1967, wh 
Mr. Fleschner claims these conversations took place. The vast 


majority of purchases took place later. 


23. As we had been planning to do for several years, 
we both retired from our professions in the late 1960s. In view 
of that fact and in view of our long-held concern for our 
financial security (the existence of which was conceded by Mr. 
Fleschner at pp. 55-56 of his deposition), we would certainly 
have withdrawn as limited partners of FBA at the end of fiscal 


1968 had we known the facts that were being concealed from us. 


Similarly, we would have withdrawn at the end of fiscal 1969 
had we known the facts. The certified financial statements 
for the year ending September 30, 1969, which revealed for 

the first time the enormous investment of FBA in unregistered 
securities, did not reach us until it was too late to withdraw 
as of the end of that fiscal year. The partnership agreement 
then in effect required withdrawing limited partners to give 
notice of withdrawal at least 60 days prior to the end of any 


fiscal year (see Exhibit C to Becker affidavit, q6.02). 


24. We in fact withdrew from FBA as of the first 
available date after we had learned the facts. Unfortunately, 
this date was September 30, 1970. By that time, the value of 
our interests had declined considerably. At the end of fiscal 


1968, the certified financial statements showed the value of 


Marjorie Abrahamson's account as $1,141,386.14, and the value 


of Robert Abrahamson's account as $605,076.47. Upon withdrawal, 
Marjorie Abrahamson received $341,565., and Robert Abrahamson 


received $150,097. 


25. There can be no doubt that the existence of 
heavy investments in unregistered securities in 1968 and 1969 
was well known not only to the general partners, but also 
to the auditors, Harry Goodkin & Company. The Rule 9(g) 
statements of defendants Fleschner, Becker and FBA, and of 
defendant Ehrlich, both assert that at all times when FBA 
held unregistered securities, the fact that there were restric 
tions upon such securities was reflected in FBA's books and 
records (Fleschner statement, qll; Ehrlich statement q1l). 


Also, the answer to the complaint filed herein by Goodkin 


specifically admits “that Fleschner Becker Associates in- 


vested in securities not registered under the Securities Act of 


39335 - + * {(GE6)}- 


26. Moreover Mr. Leonard J. Halpern, formerly an 
employee and partner of Goodkin, and Mr. Howard Taylor, also a 
former partner of Goodkin, both testified that during the years 
involved here FBA had investments in unregistered securities 


and they were both aware of that fact. Mr. Halpern was asked 


about his procedures when performing audits of FBA's books, and 


stated that his procedures included investigation of the regis- 


tered or unregistered status of the securities. He said (p. 37), 


"Q Now, did your procedures include 
any procedure to determine whether the 
securities in which FBA had invested in- 
cluded any unregistered securities? 

A Yes. Fleschner Becker Associates had 


unregistered securities.” 


Mr. Taylor testified that sometime in 1968 he became "aware that 
FBA had some unregistered securities" (p. 13). He said he 
learned this fact in "discussions with the principals of 


Fleschner Becker and with Leonard Halpern" (pp. 13-14). 


27. We attach as Exhibit 12 for the Court's informa- 
tion a list of unregistered securities purchased by FBA through 
September 30, 1970. We are informed that this list was prepared 
by FBA for purposes of this litigation at the request of our 
counsel. As the notation on it indicates, it was marked as Ex- 
hibit 1 during the deposition of Mr. Fleschner. It was identifiec 
by him as a document prepared in his office and at his direction 


(p. 31). 


Defendants' Motions for Summary Judgment 
——— ee ONS TOF SU ry Jvuagment 


28. The asserticn that plaintiffs have no claim 
ae Le TPL 


because they did not suffer damac: All defendants allege that 
eee eeteeenpenenenen Gunner 


our withdrawals from FBA far exc -d our capital contributions, 


and that we therefore made a profit and did not suffer damages. 


Counsel have advised that they will submit a memorandum of law 


to the Court which will demonstrate that the measure of damages 


in such an action as this is not what defendants allege, and 


that under the proper measure, it is demonstrable that our 


damages were enormous. Counsel advise that defendants' con- 


tention is legally incorrect. It is also factually incorrect. 


What defendants have overlooked is that we owned a limited 


Ppartnersiuip interest in FBA for more than .ive years. In some 


of those years, FBA earned substantial net income. Much of the 


money we withdrew must be considered income rather than return 


of capital. For example, in fiscal 196 FBA earned net income 


of nearly $5.5 million, according to the certified financial 


Statements (Exhibit 3 hereto). Mrs. Abrahamson is claimed to 


have withdrawn approximately $57,000 on September 30, 1967. Her 


share of FBA's net income for the year ended September 30, 1967, 


however, was approximately $117,500 (see Exhibit 3 hereto). A 


further demonstration that it was primarily income being drawn 


upon, rather than capital, is found in the fact that FBA caused 


Goodkin to send limited partners periodic income information 


for tax purposes. Attached hereto as Exhibit 13 is a copy of 


a letter sent to Mrs. Abrahamson by Goodkin on July 31, 1967, 


estimating her share of 


the “partnership income" for the fiscal 
P F 
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year to that date. We respectfully urge that withdrawals of 
income earned in a limited partnership interest such as this 
should be treated as are dividend: en stocks or interest on 
bonds. They should not be counted in determining the price 


received on the sale of a security. 


29. The assertion that plaintiffs signed an agree- 
a AME RR £5 ka 


ment authorizing defendants to purchase securities of every 


kind for the partnership, and therefore cannot complain of the 
pone ee Be a cd A Po BRR BR Ok 


purchases of unregistered securities: Defendants point to 


language in the partnership agreements claiming that such 
language authorized the purchase of unregistered securities. 
Even if this is so, counsel advise that this fact is irrelevant, 
since our complaint herein alleges that defendants are liable, 
not for purchasing unregistered securities, but for failing 

to disclose such purchases. In any event there is some doubt 
whell r purchases of the unregistered securities in the 
enocmous amounts involved here were authorized. The Partner- 
ship Agreement dated October 1, 1968 (Exhibit C to Becker 
affidavit) provided that distributions to withdrawing 

partners “shall be made in cash or marketable securities 

or both... " (¥ 7.03; emphasis added). We believe that 


such vast investments in unregistered securities as those 


engaged in here were prohibited by this provision. 


30. The assertion that plaintiffs are chargeable with 


constructive knowledge of the restricted nature of FBA's un- 


pita ok | 


registere | 


securities: Defendants claim that the books of FBA 


contained is wherever security in the portfolio was 
unregistered, t ’ : d the right: tc ) the books, 
and that our cause of action is therefore barred. 

advise that the memorandum of law to be submitted 

show that it is federal law, and not state law, 


) 


the allegations here, and that under the federal law applicable 
to action under Rule 10b-5, where the partnership involved 


30 to 70 limited partners, the limited partners are not charged 


with constructive kno ge of the information in the partner- 


ship books. Counsel advise that such limited partners cannot 
be treated as "insiders." In any event, it should be noted 
that defendants have not described the information as to lack 
of registration which 1a] appeared in the books, and have 


thus failed to demonstrate that the notations were so clear 


that they would indeed have apprised us of the facts. 


31. The assertion that defendants 


ment advise Counsel advise that the memorandum to be sub 


mitted will demonstrate that the defendants were investment 
advisers within the meaning of the Investment Advisers Act 

1940 as a matter of law. It is noteworthy, however, that 
ference is made to investment counselling in several 
partnership agreements. The agreement dated July 1, 1965 
(Exhibit A to Becker affidavit) states that the General Partner 
{defendant Fleschner] had the power “to engage in the business 
of advising and counselling on investm 

agr ment dated April 1, 1966 (Exhibit B to Becker 


contained identical language (p. 
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aa, “Tae assertion of defendant Ehrlich that no wrong- 


doing occurred while he was a managing partner: Mr. Ehrlich 


states that he was a general partner only from October 1, 1968 

to September 30, 1969. Ke states that he withdrew from manage~ 
ment responsibilities as of July 24, 1969. He admits monthly 
reports such as those described above were sent to limited 
partners during the period when he was a general partner and had 
managem responsibilities (Rule 9(g) Statement, 9 6). He denie 
having participated in the "preparation" of the certified 
financial statements for the year ended September 30, 1968, but 


a 


does not deny that those financi statements were issued to the 
limited partners while he was a m aging and general partner. 

It is plain that they were issued during Mr. Ehrlich's tenure. 
Defendant Goodkin states that it did not issue its opinion upon 
those statements until December 26, 1968 (Rule 9(g) Statement, 

q@ 4); Mr. Ehrlich was a managing and general partner on this 
date. Moreover, it seems clear that even if Mr. Ehrlich did not 
"prepare" the statements, he certainly reviewed tiiem. We have 
quoted above the testimony of Mr. Fleschner to the effect that 
general partners saw the annual financial statements and 
certifications before they were sent to limited partners. 

Mr. Becker confirmed this (Dep., pp. 13-14). Mr. Ehrlich 
participated in this process, according to the testimony of 

Mr. Fleschner. Mr. Fleschner stated that Mr. Ehrlich did not 
participate in the "preparation" of the financial statements for 
the year ended September 30, 1968 (p. 84). He was then asked 


" 


whether Mr. Ehrlich participated “in the review" of these state~ 


ments, and said, "I believe so" (p. 85). In any event, and even 
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if Mr. Ehrlich never even saw the 1968 financial statements, he 
must nevertheless bear responsibility for the monthly reports. I 
is conceded by Mr. Ehrlich that the monthly reports sent to limit 
partners during his tenure as a managing partner contained 
statements as to the percentage gain or loss of FBA's portfolio 
compared with the performance of the Standard and Poor's 500 Stoc 
Average, but omitted any information about the extent to which 
FBA's portfolio consisted of unregistered securities. (See e.g., 


the monthly report dated February 3, 1969, Exhibit 10 hereto.) 


33. The assertion of Goodkin that any failure to 


disclose material facts in its 1968 certified sta.s2ments was not 


in connection with the purchase or sale of any security: Goodkin 


asserts that our last capital contribution was long before its 
issuance of the 1968 reports, and that our withdrawal was long 
after the issuance of that report. Goodkin therefore claims 

that any wrong done to us was not in connection with the purchase 
or saie of a security. Counsel advise that the memorandum to be 
submitted will demonstrate that a concealment of material facts 
which causes an investor to hold securities with the result that 
he later sells tnose securities at a pzice far less than he could 
have obtained at the time of the concealment constitutes a viola- 
tion of Rule 10b-5, since it is done in connection with a sale. 
It should also be noted that we signed a new partnership agreemen 
at about the same time Goodkin was disseminuting the 1968 financi 
statements (Exhibit C to Becke: affidavit). This inight well be 
deemed the purchase of a security. We certainly would not have 
signed the new partnership agreement had we known the facts. 
Goodkin also claims that there is no evidence that Goodkin 

acted together with any of the other defendants in connection 
with the issuance of the 1968 certified statements which 

failed to disclose FBA's extensive investment in unrc 


gistered securities. In fact there is undisputed evidence 


of concerted action. We have quoted above the testi:iony of 

Mr. Fleschner that the general partners, after examining 
Goodkin's drafts of the certified statements, did discuss 
matters of format with Goodkin. Mr. Becker also confimed that 
if the general partners "had any suggestions as to the format 
they would talk to Goodkin about it .. ." (p. 13). Mr. Taylor, 
a former partner of Goodkin, testified that he had a business 
relationship with "Malcolm Fleschner [and] Billi Becker" (Dep. 

p. 9), and discussed problems with them on occasion (p. 8). 

Mr. Halpern, also a former partner of Goodkin, testified that in 
performing his audits of FBA his “main contact" w»3 with FBA's 
“internal controller" (p. 20). Mr. Halpern also testified that 
after a draft of the certified annual statements was prepared, 
Mr. Taylor would "discuss the report" with the "general partners 


of FBA" (pp. 30-31). 


Plaintiffs'Motion for Summary Judgment 


The defendants do not deny that, in the period 
September , 1966 through September 30, 1969, they mailed us 
certified financial statements, monthly reports and periodic 
letters c._ntaining tax information (see e.g. Exhibit 13 hereto) 
in which statements were made concerning FBA's assets, net worth, 
position and performance. Defendants do not deny that FBA 
began to invest in unregistered securities in eariy 1967, and 
increased its investment in us.registered securities thereafter. 
They do not deny that the investment in unregistered securities 
constituted approximately 15% of FBA's portfolio at the close 


of fiscal 1967 that it constituted approximately 72% of FBA's 


portfolio at the clost of fi:cal 1368, and that it reached 
approximately 95% of the portfolio during fiscal 1969. De- 
fendants nowhere claim that we had actual knowledge from any 
source that so extensive an investment in unregistered securities 
was being made, until our receipt of the fiscal 1969 financial 


Statements certified by Brach Lane Hariton & Hirschberg. 


35. We respectfully urge, and are advised that 
counsel's memorandum of law will show, that these acts as a 
matter of law constituted knowing omission to state material 
facts in connection with our sale of securities, i.e., our 
partnership interests*. It should also be noted that, although 
Goodkin refers only to its certification of the fiscal 1968 
statements, the fact is that Goodkin "up dated and balanced out" 
the books of FBA "on a monthly basis," according to the testi- 


mony of Mr. Halpern (p. 25). He called there procedures 


“interim audits" (p. 25). Mr. Taylor confirmed that Mr. Halpern 


worked on the FBA account "all year round" (p. 9). Goodkin was 
therefore aware of the extent of FBA's investment in unregistered 


securities at all times, just as the general partners were. 


36. We are advised that our damages should be cal- 
culated on the basis of a comparison between the value we 
could have obtained for our investments had we been informed of 


the facts in time to withdraw as of September 30, 1968, and the 


* Even if it is held that these ommissions were not in 
connection with the rchase or sale of a security, we 
ask that summary judgment be granted upon our claim under 
Section 206 of the Investment AdvisersAct of 1940; counsel 
advise that this claim does not require proof of any such 
purchase or sale. 
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value we actually received when we did withdraw after learning 
the facts. These values are matters of record. The value of 
our investments as of September 30, 1968 is contained in the 
certified financials as of that date, which are endorsed by 

all defendants. The value of our investments as of our with- 
drawal effective September 30, 1970 was paid to us in cash, and 
is therefore fixed. The difference between the two figures is 
$454,979 in the case of Robert Abrahamson, and $799,821 in the 
case of Marjorie Abrahamson. Should the Court conclude that 
there is a triable issue of fact as to damages, we nevertheless 
request that summary judgment be granted to us on the issue of 


liability. 
Conclusion 


For the reasons stated above and in tne accompanying 
memorandum of law, it is respectfully requested that defendants' 


motions for summary judgment be denied, and that our motion 


for summary judgment be isa 1 Me 
/ 
+e ‘us 
#2 Adv — 


obert ranamson 


s/f 
7 fi Abrahamson 


Sworn to before me this 
Va 
day of March, 1974. 
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EXHIBITS TO PLAINTIFFS’ AFFIDAVIT 


Fleschner Deposition Testimony 


172a 


Paay/ 1 Fleschner 50 


suggested if they wanted to do what I and the members of my 


4 family were doing that I would be pleased to include then. 
5 Q And did you, in fact, put your money and that of 
6 your family into A. W. Jones? 
7° A We loaned it to then, 
8 Q Loaned it to then? 
6 A Yes, 
10 Q And did the Abrahamsor’ loan their money to A, W. 
€ rT Jones after this conversation? 
0 
2 2 || A Yes. 
2 13 II Q And for how long was your money and their money on 
3 14 loan with A. W. Jones? 
18 A I think about six months, 
16 Q Do you recall any time subsequent to this occasion 
17 in late 1964 when you again discussed A. W. Jones or mentioned 
18 A. W. Jones to the Abrahamsons? 
19 A Some tine subsequcntly I told them that I had decided 
0 that I didn’t want to become a limited partner of A. W. 
21 Jones, that I was going to set up a family investment partner- 
22 ship for myself and members of my family. 
23 Q Befcre you go on, let we just get the time and 
2 =«||:~Place. Wnen was it that you had this conversation? 
25 A The late spring or early summer of 1965, 


Fleschner 


Q And where was it? 

At their hone, 

Q Their home? 

Yes. 

Q Who was present? 

Bob and Marge Abrahamson, 

Q And can you tell us, as best you can, what you said 
and what they said on that occasion? 
A That I was going to run a family investment partnership, 
that there would be a few friends who used me as their broker 


in the past and that I would be in the business of investing 


their money the same way as I would invest my family's coney, 
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Q What was said about A. W. Jones on this occasion? 
A I said that I decided not to become a limited partner 


of A. W. Jones and not to leave my money with them but to 


invest it for my Own account and members of my family. 

Q Did you suggest to them in any way that the family 
partnership you were going to start was going to be like 
A. W. Jones? 
A I couldn't possibly, I don't know what A, W. Jones 
‘was, I told them that I might use sowe of the tech niques 
that A. W. Jones used, 


Q How much money did you loan to A, W. Jones when you 


loaned the money in 1964? 
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Fleschner 


A Oh, I don't remember. 
Q - Can you recall approximately? 
A Well, I can recall approximately for the members of 
my immediate family that it was somewhere in the neighbor- 
hood of a million or a million and a half dollars. 
Q And that was for yourself and your family? 
A Immediate family, yes. 
Q Well, you knew something about A. W. Jones at the 
time, didn't you? 
MR. GRAHAM: I object to the form of the question. 
MR. ALENSTEIN: Is he directed not to answer? 
MR. GRAHAM: No, he may answer, 
A What does "something" mean, counselor? 
Q You knew it was a private partnership? 
A Yes, 
Q You knew, I take it, that it invested money for its 
partners? 
A 
And you knew some of the techniques it used? 
Yes, 


Q And what techniques had it used that you mew about? 


\| A It bought securities and it sold securitics short and 


| made various investments, 
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Q Going back now to this conversation in the late 
spring or early summer of 1965, I think you said you told 
the Abrahamsons that your proposed family partnership might 
use some of the same techniques as A. W. Jones used. 
A Yes. 

Q And did you identify any of those techniques? 

Yes. 

Q What did you say on that subject? 
A That I would be more likely to be shorting securities 
than I had in the past. 

Q Did you tell them why you would be more lixely to 
do that? 
A Because I thought it was an appropriate way of investing 
money fron time to time. 

Q Did you say anything to them about protection in 
the face of a falling market? 
A I said to thea that if you were short the right kinds of 
stock in a declining market you would make money on the short 
side; that if you had long stocks at the same time you woulc 
lose money on the long side, 

Q Do you recall ever having in your possession any 
document which describes A. W. Jones and his operations? 


A Yes. 


SALLY SHELKIN, C.S.R. 
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Fleschner 54 


Q What was the document called, if you can recall? 


A I don't know what it was called. 1 don't know if it 


was called anything. 


Q It was not a prospectus, I take it. 
A Not a prospectus, as I understand it. 

Q Was it some sort of a brochure? 
A It was a brochure, 


Q Did you show that to the Abrahamsons? 
A tBdid * 
Q Was it on that occasion? 
A No, 
Q When was it that you did? 
A In late ‘64. 
Q Did you leave it with them? 
A Yes, 
Q Did you ever get it back from them? 


A Yes, 


Q About how long after you left it with then? 


A Several weeks. 

Q Do you know where it is now? 
A No, 

Q You don't possess it? 
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Fleschner 


Q Do you recall anything about what it said concern- 
ing the operations of A. W. Jones? 
A Yes, 
Q What do you recall about that? 
A It described a method of investing in securities of 
long and short, and also had a summation of the results that 
they had achieved for years prior to the year under discussicn, 
Q Going wack to the conversation you had with the 
Abrahamsons in the late spring or early summer of 1965, have 
you now told me everything that you can recall about what 
was said in that conversation? 
A I think so, 
Q About how long did that conversation take? 
A Half an hour, maybe three-quarters of an hour -- 25 minute 
It was not an interminable discussion. 
Q Do you have any recollection of either of the 
Abrahamsons saying anything about their fearing a depression 


Or a recession? 


A Yes, 


Q Who do you recall eaying that? 
Marjorie Abrahamson, 
Q And what did she say, as best you can renenber? 


She rememberzd the '29 depression *” as did I -- and 
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it was a terrible time. 
Q In what connection did she say that, if you can 
resenber ? 
A That she was a poor girl and she remembered the depres- 
sion and it was a difficult time for lots of people, 
Q What I am really getting at is did she say this 
in connection with any stated desire on her part for 
financial security? 
A She frequently referred to the need for finencial 
security -- as did most people, 
Q She did refer to it? 
Frequently referred to the need for financial security, 
Q And did 60 on the occasion of that meeting? 
MR. GRAHAM: I object to the form of the question. 
MR. ALENSTEIN: Well, I am asking whether she did. 
A I don't remember any discusrion at that meeting describ- 
ing her financial sccurity in relation to the '29 depression. 
Q I will show you copies of three letters “hich 
&p ‘ar to be from Marjorie Abrahamson to you and will just 
ask if you can confirm if that is what they are? 
MR. ALENSTEIN: Mr. Graham, this is also material 
that was supplied by Mr. Carlton, 


Yes, 
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Fleschner 


Q You recall receiving them? 

Yes. 
MR. ALENSTEIN: Let's mark these for identification, 
MR. JEFFERS: May I see then, please, 
MR. ALENSTEIN: Sure. (Handing) 


Mark them Plaintiffs’ (Fleschner) Exhibits 2, 3 and 


(Letter dated October 21, 1965 marked 
Plaintiffs’ (Fleschner) Exhibit 2 for 
identification, this date) 


(Letter dated Sestenber 19, 1966 marked 
Plaintiffs’ (7leschner) Exhibit 3 for 
. identification, this date) 


(Letter dated Aucust 25, 1967, carked 
Plaintiffs’ (Fleschner) exhibit @ for 
identification, this date) 

Q Mr. Fleschner, do you recall receiving any other 
letters fron Merjcrie Abrahamson of a nature which {is similar 
to Exhibits 2, 3 and 4? 

A No, 

Q Going back for a moment to what you recall about 
that brochure of A. W. . ones, I think you said that it 
contained, as best you can recollect. s<me per formance 


figures for prior ycars, 
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Fleschner 


Correct. 
Q And do you cecall about how many years back it 
showed? 
A Maybe ten or 15. 
Q Well, it would have included, for example, ‘61, 
"62 and '63? 
A I am not sure it included '63. 
Q You were in the security business in 1962, weren't 
you? 
1962, yes. 
Q That was ¢ bad year, wasn't it -- wasn't there a 
declining market in '627 
MR. GRAHAM: I object to the form of the question, 
You may answer ic. 
THE WITNSSS: Which question am I supposed to answer 
MR. GRAHAM: My objection was because it was 
compound. 
MR. ALENSTEIN: I will rephrase it, 
Q Wasn't there a sharp fall in the market in 1962? 
A Yes. 
Q And do you recall how A. W. Jones had done in that 
market as shown by their brochure? 


A I think for the fiscal year ending sowe time around May, 


——--- — 


SALLY SHELKIN, C.S.R. 


Fleschn 


"62 they had shown a modest loss, 


Q Less than the general losses in the market? 


MR. GRAHAM: I object to the form of that question, 


A I don't know. That is a difficult question to answer. 
For example, I don't know whether they had shown an 

enormous profit in the early part of the year and lost it 
all in the latcer part of the year. I didn't see any 
monthly figures°of their performance. I remember seeing 
the final figure for the year. 

Q Did you have any discussion with the Abrahams ons 
about the performance of A, W. Jones in the market that 
existed in '62? 

A Only insofar as it indicated in the brochure that they 
had not lost any money for the fiscal year ending, I believe 
it was May 1962. 

Q And that fact was mentioned in that conversation. 
with the Abrahamsons? 
A I believe so, 

Q Did the Fleschner Company ever invest in any 
unregistered securities? 

A No, 
Q Where was the Fleschner Company's offices? 


A Partly in Westport, Connecticut and partly in oy 


. Harry Goopkin & Company 
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Mr. Robert Abrahamson ‘ 
Deep Valley Road at Riverbank 


Stamford, Connecticut 
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FLESCHNER BECKER ASSOCIATES 


STATEMENT OF FINANCIAL CONDITION 
as at 


SEPTEMBER 30, 1967 
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COWIN ©. JEOEIRIN 

DORIAN ™. GOLOSTEIN 

STANLEY A. R088 HARRY GOOORIN, C.® A. (1925-1960) 


CHARLES H. MANOEL 


December 15, 1967 


Fleschner Becker Associates 
330 Madison Avenue 
New York, N. Y. 10017 


Dear Mesdames and Sirs: i 


We have examined the balance sheet of Fleschner Becker Associates as at 
September 30, 1967, and the related statement of income and expense for the 
year then ended. Our examination was made in accordance with generally ace 
cepted auditing standards, and accordingly included such tests of the accounte 
ing records and such other auditing procedures as we considered necessary in 


the circumstances. 


Cash deposits were confirmed by direct correspondence with depositaries. 
The investment in marketable securities and put and call options are shown at 
cost and at market value as of the balance sheet date and was confirmed by 
direct ccrrespondence with the various custodians. Notes payable to the banks 
and securities held as collateral by them were confirmed by direct correspondence, 
Notes payable to others and advances by new partners as of October 1, 1967 were 
confirmed. The unrealized increase in market value of securities held for in- 
vestment is set forth on the balance sheet of the partnership but is not ree 
flected in the income statement which gives effect to income and losses only 
when realized. 


Dividend and bond interest income was independent ly verified by us and the 
net gain on sale of securities was computed by us. All items of general and 
administrative expenses were found to be properly classified. 


Fleschner Becker Associates maintains its books of account on an accrual 
basis of accounting which meets the requirements of the firm, and the accompany- 
ing financial statements have been accordingly prepared on the same basis. 


In our opinion, the accompanying balance sheet and related statement of ine 
come and expense present fairly the financial position of Fleschner Becker 
Associatcs at Septcmber 30, 1967, and the results of its operations for the year 
then ended, in contormity with generally accepted accounting principles applied 
on a basis consistent with that of the preceding period. 


Respectfully submitted, 


33> 8 eh ln pe 


Certified Public Accountarts 
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FLESCHNER BECKER ASSOCIATES 


—o0 o-— 
a 
+d REPORT OF SEPTEMBER 30, 1967 


STATEMENT OF FINANCIAL CONDITION AS AT 
SEPTEMBER 30, 1967...eseccecececsecs ~ STATEMENT "A" 


STATEMENT OF INCOME AND EXPENSE FOR 
THE YEAR ENDED SEPTEMBER 30, 1967... ~ STATEMENT. "B" 


STATEMENT OF REALIZATION OF PRIOR 
. PERIODS UNREALIZED GAIN OR LOSS 
DURING THE YEAR ENDED SEPTEMBER 30, 
1967 cerccccrercerencecerscserevesees ~ STATEMENT "'C" 


SCHEDULE OF PARTNER'S CAPITAL ACCOUNT 
AS AT S) ‘TEMBER 30, 1967 wc cceccesecs - SCHEDULE "A" 


x 


HarrRY Goopkin & COMPANY 
Contffrd Sable eroantan’ 


Cost or 
Value 


Carried At 


$ 358,370.63 
2,170,041.59 
12,521, 860.00 


291,282.35 


2,377, 349.45 
5, 282, 207.81 
24, 538,543.92 


61,947.50 
15, 380.46 


——— 


$47, 616,983.71 


$19,993, 200.35 


13, 510,473.06 
882, 193.68 
298,522.11 
170, 368.73 


ee 


$34,854, 757.93 


$12, 762,225.78 


———— 
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FLESCHNER BECKER ASSOCIATES 
-— -000-—— 
STATEMENT “." 


STATEMENT OF FINANCIAL CONDITION 
AS AT SEPTEMBER 30, 1967 


Market Value 
September 30, 


Particulars 1967 
ASSETS: 
Cash on Deposit and on Hand....-+-«+> pteicedawns, Ot) Saesaewene 
Net Amount Due from Various BrokerS..-+e+e+eseese 2, 170,041.59 


Funds on Deposit Held as Collateral Against 

Stock Borrowed. c.ccreccccovecsesessccesseserese 12,521,860.00 
Income Receivable......-- FPA STEVES ES DOS RKED ST ESS 291, 282.35 
Investment in Certificates of Deposit 

and Short Term Federal Obligations - 

Due in Less Than One Year 


At Various Brokers.....-+- onerats paeteseeuenne 2, 376,974.44 
Held as Collateral Against Stock Borrowed.... 5, 279,228.13 
Investment in Securities and Put and Call 
Option... crcecececcerceeececsereeressress cueen 28,754,652.30 
Prepaid ExpenseS...erevcoveceecorversresssecsers 61,947.50 


Furniture, Fixtures and Equipment - Net of 
Depreciation. ccccscccccccececsecscserecsereres 15, 380.46 


TOTAL ASSETS ...-.-eeeecceeesecs $51,829, 737.40 


LIABILITIES: 


Securities Short and Proceeds on Unexpired 
Put and Call Options Sold...scveceeeescecereses $20,999, 508.38 
Notes Payable to Banks ~ Secured..cccccerscecses 13,510,473.06 


Notes Payable to Others ~ Unsecured....«.+e+esss 882, 193.68 
Advances from New Partners as of October 1, 1967 298,522.11 
Accrued Expenses and Taxes Payable....+++eseeres 170, 368.73 


———— 


TOTAL LIABILITIES ..-eeeeseerees $35,861,065.96 


NET _WORTH,..-- Pere T Tete oer a a $15, 968,671.44 
=o 


Harry Goonktis & COMPANY 
Cork fied Selle <toevantan 


ee ee re ee 
—— ee 


ESCHNER BECKER ASSOCIATES 
—-000——— 
STATEMENT "'B" 


STATEMENT OF INCOME /ND EXPENSES FOR 
FOR THE YFAR ENDED SEPTEMBER 30, 1967 


ORDINARY INCOME: 


DEVAGENES cc ccccccecccesedcencoveceoeccceseecesees 8 86,313.80 
BONE INCETE Ke occccccecececcvccececsocessesecoecs 583,888.52 
Net Income Realized on Sale of Options = Expired. 81,437.50 
Interest Income from BrokerS.c.wceccescceccscocces 22,381.94 


TOTAL TOE ave scccesctcecsvesceses 9 674,021.76 
Less: Expenses: 


Interest Expense... ccccccccccccsecccceccccsecscccee $ 735,439.81 
Dividends on Short Saleseccccccsccsccecsoccccovec 93,597.50 
Fae Of Borrowed SOCK. ccccccccccvccecvesecsecces 13,800.38 
CUBE ORY FOG nc.csice 0.0:06.0000.0.000666446660600860600808 1,590.21 
Financial Servicetice.crcoscecececsecessesonecoese 4,975.85 
Ticker ExpensOsccccesccsecevccceccevcecececcceoses 7,177.09 
CE OO) he SL GREP SPREE oe a OE ah RM 51,482.00 
CONOR 6.66:04-660 60005606 cesdOeoteaeesecceesecosees 2,637.65 
LOBR1L GAS ACCOUNELNEs cs 00 6.0:00:0000046600060600660 65,391.79 
POD 6406664 ECO CON 6-45 6446400005 5500000000656O0 12,462.33 
MES ESCSOR cn da scbsasreiesereedssibpenebeeeeeeess 5,485.77 
Office Stationery and Supplies...c.ccoccsecccsors 5,125.63 
PRUREONES 65660660646 R66 rt de re Obes Ke babereeeetes 1,371.80 
Pavel, and Entertaining. ccceccrscccccececcecesss 5,218.26 
DEPTOCLACLON cos ctccvacesvacecovcvecesesessoesee 5,958.63 
MESCeLLaneous Expenses scccecccccevecescsocesecns 6,057.06 


OTAL EXPENSES... ccccccccsccccscccece 1,075,771.76 


WET ORDINARY LOSS. cc ccscccecescvcscccseccocsseocessosesonsecesves§ § (€201;.750.00) 


LIZED CAPITAL GAINS: 


NO § 


Net Profit on Sale of Securities = Short Term.... $1,498,069.78 
Net Profit on Sale of Securities = Long Term..... 4,145,576.90 


SOTAL DEALIZED CAPITAL CAINS i 6.ciccscocsdscscrcctens , 5,643,646.68 


NET INCOME FOR THE YFAR ENDED SEPTEMBER 30, 1967...scccccccccceces $5,441,896.68 


SaaS 


HarRrRY Goopkin & COMPANY 
Contgtod Sable hevantant 


FLESCHNER BECKER ASSOC IATES 


—00 0a 


STATEMENT _"'C" 
STATEMENT OF REALIZATION OF PRIOR 
PERIODS UNREALIZED GAIN OR LOSS DURING 
THE YEAR ENDED SEPTEMBER 30, 1967 


July 1, 1965 April 1, 1966 
to to 


Mar, 31, 1966 Sep, 30, 1966 


Net Ordinary Incom€.esceccecereccsceesecess $ $ 86,425,00 


Net Profit or Loss on Sale of Securities = 
Short Term..-csoccerececceccececvcveseces (431,483.15) 


Net Profit or Loss on Sale of Securities = 
Long Term..-s+eerereecersecerecsssosseres 74, 900.00 (145,977.29) 


ee 


TOTAL REALIZED..e+eesees $74, 900.00 $(491,025.44) 


acon Oe 


Harry Goonnin & COMPANY 
Corbfird Sut le hooantank 


Fleschner Becker Assoc. Accountant's Report 9-30-68 


FLESCHNER BECKER ASSOCIATES 
— 00 -— 


SCHEDULE man 


SCHEDULE OF PARTNER'S CAPITAL 
AcCOUNT AS AT SEPTEMBER _3C, 1967 


Name of Partner MARJORIE ABRAHAMSON 
These figures are not to be used for Income Tax purposes. 
A separate schedule will be forwarded to you indicating the amounts 


to be used by you for your 1967 Income Tax Return. 


Your 


Interest 


Opening Capital Account October 1, 1966 
( 2.8783 % of Capital as of that date) 2 wee $ 208,024.33 


Add: 
Share of Net Income ° - $117,614.36 


Unrealized Gain in Securities for the Perioc 
October 1, 1966 to September 30, 1967 91,133.02 


Share of Charges made on Cash Contributed by Partners... 517.95 
Net Interest Earned on Balances not Withdrawn...cseeeers 43.05 
Het Credits to Draw. .* Account..--- ° ° = 


Total AdditivnS..secereceeroreerers $_ 209,303.33 
Deduct: 
Net Charges to Drawing ACCOUNL..+eeceecerererers $ 57,015.70 


Net Interest Charged on Withdrawals ceccccececcecs = 


——— 


Total Deductions.e-+eseesererrereres $57,015.70 


$ 360,317.06 


me 


* Reduced by 20% Allocation to General Partners. 
#** Includes Unrealized Gains which are Subject to a 20% Charge in the 


Amoun. of $_13,226.60 ° 


Harry Goonkin & COMPANY 
Conbfied Sable Sheevantant 


FLESCHNER BECKER ASSOCIATES 
ACCOUNTANT'S REPORT 


as at 


September 30, 1968 


Harry Goonkin & COMPANY 
serl fied Valle Shviuntents 


/ 
113 HHOADWAY 


NEW YORK. N.Y. 1OHOOG 


HARRY GOODKIN & COMPANY 


Certified Sable ceauntants 


i115 BROADWAY NEW YORK, ?..¥. 10006 
TELEPHONE 212 BA 7-7300 


Prin’? © GOORIN, C# 
~OwARO Y = cf 
O4MiEL Gorn, Ce 
COWIM € SEOEIAIN, Ce 
OOMAN m. GOLOSTEIN, Co 

° 

° 


BTANLEY 2 #O55.¢ HARRY GOOOKIN. C PF 4.()828-1860 


December 26, 1968 


LEONARD 4 maLPLan, C 


CramLls wm manOeir,c # 


Fleschner Becker Associates 
330 Madison Avenue 
New York, N. Y. 10017 


Dear Mesdames and Sirs: 


We have examined the statement of financial condition of Fleschner Becker 
Associates as at September 30, 1968, and the related statements of net worth and 
income and expense for the year then ended. Our examination was made in accordance 
with generally accepted auditing standards, and accordingly included such tests of 
the accounting: records and such other auditing procedures as we considered necessary 
in the circumstances, 


Cash deposits were confirmed by direct correspondence with depositaries. The 
investment in securities, put and cal] options, and oil leaseholds are shown at 
Cust and at market value and were confirmed by direct correspondence with the 
various custodians Notes payable to the banks and Securities held *s collateral 
by them were confirmed by direct correspondence. Notes payable to others and 
advances by new partners as of October 1, 1968 were confirmed. The unrealized in- 
Crease in market value of securities held for investment is set forth on the state- 
ment of financial condition of the partnership but is rot reflected in the statement 
ot income and expense which gives effect to income and losses only when realized. 


Yividends and bond interest income were independently verified by us and the 
net gain on sale of securities and the income realized on sale of options (expired) 
were computed by us. All items of general and administrative expenses were found 
to be properly classified, Intangible oil drilling costs were written off. 


Fleschner Becker Associates maintains its books of account on an accrual basis 
of accounting which meets the requirements of the firm, and the accompanying finan- 
cial statements have been accordingly prepared on the same basis, 


In our opinion, the accompanving statement of financial condition and related 
itatements of net worth and income and expense present fairly the financial position 
o£ Fleschner Becker Associates at September 30, 1968, and the results of its opera- 
ions for the year then ended, in conformity with senerally accepted accounting 
rinciples applied on a basis consistent with that of the preceding period. 


Respectfully submitted, 


al 
Morr, firth. “apeng 


cerlified Public Accountants 
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FLESCHNER BECKER ASSOCIATES 


00 0——— 


RELORT OF SEPTEMBER 30, 1968 


STATEMENT OF FINANCTAL CONDITION AS AT 
SEPTEMBER 30, 1968....... ec eccccccee - 


STATEMENT OF NET WORTH AS A? 
SEPTEMBER 30, RENO Sed dN Calves Sod eclen - 


« 


STATEMENT 97 INCOME AND EXPENSE FOR 
THE YEAk .: 


) SEPTEMBER 30, 1968... - 


STATEMENT OF UNREALIZED NET GAINS 
AS AT SEPTEMBER 30, POR Rew edanaace - 


SCHEDULE OF PARTNER'S CAPITAL ACCOUNT 
AS AT SEPTEMBER By S96B soe eesces,. - 


TARRY Goopkinx & Company 
Corkified Sekle hevantant 


STATEMENT "A" 


STATEMENT ''B"' 


STATEMENT ‘'c"' 


STATEMENT "'p"' 


SCHEDULE "A" 


FLESCHNER BECKER ASSOCIATES 
---000--- 


STATEMENT "A" 


STATEMENT OF FINANCIAL CONDITION 


AS AT SEFTF‘BER 30, 1968 


ASSETS: 


Cash: 

“At Banks and on Hand 

Net Amounts Due from Various Brokers 

On Deposit - Held as Collateral Againsc Stock 
Borrowed 


Investments: 
“Certificates of Deposit and Short-Term Federal 
Obligations ~ Due in Less than One Year 
At Various Brokers, at Market (Cost $6,956,236.68) 
Held as collateral Against Stock Borrowed, at 
Market (Cost $4,561,778.65) 
Securities, and Put and Call Options, at Market 
CGGRE S29 1074, POG SA accccascestecessesaeeaeasdae wa 
Oil Leaseholds, at Market (Cost $482,452.95) 


Note Receivable - Due in Less Than One Year. 


Other Assets: 
Income Receivable 
Sundry Receivables 
Prepaid Expenses 
Furniture, Fixtures and Equipment - Net of 
Depreciation ° Coccrvccssccscccssee 


$ 1,529,274.14 
7,399, 569.44 


633,482.69 


$ 6,958,494.69 
4,561,321.87 


34,503,701.73 


1, 250,000.00 


301,506.65 
175,643.77 
34,999.36 


13,697.89 


TOTAL ASSETS... .cccccccccscccccncccecces 


LIABILITIES: 


Securities Short and Proceeds on Unexpired Put and 
Call Options Sold, at Market (Proceeds 
$16 ,522,915.30).. Sebveeenes 
Notes Payable to Banks - Secured 
Notes Payable to Others - Unsecured 
Accrued Expenses and Taxes Payable.. 
Due to Partners..... 
Amount due to Withdrawn Partners 
Advances from New Partners as of October 1, 1968..... 


TOTAL LIABILITIES 


BOE MRR. rr cdennccavesuceqes 


Hankey Goonnwin & Company 
Corbfied. Vib be Shrvonthint 


$15,825,701.55 
7,098 ,826.39 
545,000.00 
765,248.48 
739,527.20 
1,393,266.00 


2,000,000.00 


$ 9,562,326.27 


47,273,518.29 


2,900,000.00 


525,847.67 


$59,361,692.23 


29, 367,569.62 


$29,994,122.61 
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FLESCHNER BECKER ASSOCIATES 
---000--- 
: STATEMENT "B" 


STATEMENT OF NET WORTH 


AS AT SEPTEMBFR 30 1968 
\ 
Net Worth as at October 1, 1967......cceeceseeeevceees ganeane eeu peene 
Aad: 
Contributions to Capital, Net of Withdrawals 
QS at October 1, 1967... ..cccccccvcccccverececccece Gb ttrodtenene eee 
Net Worth, As Adjusted - October 1, 1967....+esseeeeereee ooeseeseene we 
Charges on Contributions To, and Withdrawals of Capital.......+seeeeee 
POCEL... ccverccesescsecdsersec rere ere 
Add: 
Net Realized Income for the Year Ended 
September 30, 1968......eceeecceesccecvece ear aeued Cee $ 393,093.99 
Net Unrealized Gains for the Year Ended 
September 30, 1968... ..csccceececcecstereeereeuce ee 15,818,745.32 
Total Net Realized Income and Net Unrealized 
Gains for the Year Ended September 30, 1968. 
Total. .ece secevesosoe eeccee ee eoccvcece 
less: 
Withdrawals... cccsscoresasvoves SR eee aie a bela ies ee $ 3,452,078.68 
Interest Earned on Balances Not Withdrawn 
in Accordance with Quarterly 4% Right 
OE WIChG RAWAL ovccoc cceec cb escsdeweeresseneene a lakaieies 20,564.99 
ET WORTH AS AT SEPTE'BER 30, 1968......cceveveee eeceveccoveceeeee coos 


Harry Goonkin & COMPANY 
Cork fied Suble <hvenntant 


$15,968,671.44 


1,209,865.48 
$17, 178,536.92 
35,260.07 


i 


$17,213,796.99 


16,211,839.31 


——— 


$33,425 ,636.30 


3,431,513.69 


$29,994,122.61 
———— 
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) 
FLESCINER BECKER ASSOCIATES 
---o00--- 
STATEMENT "Cc" 
STATEMENT OF INCOME AND EXPENSE 
FOR THE YFAR FNDED SEPTEMBER 30, 1968 
pe RS i lL at ER 
ORDINARY INCOME: 
DEVEOOOE 5 .i50in isbacanes deo aeneee ae ccoscccscscess § 26,132.96 
BOO TATOTESE ick eccckccsievaes wine Pehesigales 961,507.28 
Income Realized on Sale of Options - Expired..... 1,013,641.02 
Interest Income From Brokers....... ree ee ree 18,135.65 
TOTAL INCOME.....ccccccccccccccscccccsecs  $2,019,415.91 


LESS: EXPENSES: 


Interest Expense.......... eieses cosccceccocceccce § $37,232.36 és 
Dividends on Short Sales........ccceccee prsebneke 93,061.25 vain 
Fee on Borrowed Stock....... ° cecleccceccoveve 119,747.50 Ii 
Financial Services and Ticker Expense...... ive 10,414.89 _— 
Custody Fee and Clearance Charges...... Smeleee ae 6,519.66 
PAYTOR 1 s.c's.000.00 coceees SSR DEREEEC SCD ES ODES 71,640.00 
BORED na 5-0 soa cencaews staan s Remeduan Pe ekeebes bcs 2,572.86 
a eee beaiatasca Gre oho aine anneal eceecaeeewh 109,198.29 
PROCUNELNG s 6:bc ic cceeeseveines eocccccesee eecvccce _ 50,000.00 
ROR G p ascissckiclee ns. wred becasiaee ‘ warglateae eeonnee wow "12,500.01 
RSP OCEONG 0. caine vivid ne-Cuncioe aceite oem ener edeine seen 5,842.54 
CET ECS BAPENGR 6 0s.6 vxecebveedees soreweeene whale 19,593.31 
T ROUTORCE AD csonaeecaaswa ebb ser een woes manaree 1,476.37 
Travel and Entertainment.........ceccees we bielne eins 15,080.35 
UR OR AOL COE soa caanes nae natianmewedes64ae wa webaee 5,391.90 
TOTAL EXPENSES..c0ccccccoese wErerrrrrrir rn 1,060,271.29 
WEE DECMAT ING) TOCOME o'oi6 0:41:50 0.64008 Hie be ePh wid coccccccccce§ §$ 959,146.62 
INTANGIBLE OIL DRILLING COSTS WRITTEN ol Seer eee eeee . eee 1,174,847.42 
NET ORDINARY LOSS....... MRLs Ree re ree cocccccccccceccccccccoces $$ (215,702.80) 


REALIZED CAPITAL CAINS AND LOSSES: 
Gouegegemeneneetsemasonsancntaiatenenenegest ones oeceemmaeen 
Net Gains on Sale of securities - 


Long Term 


Net Losses on Sale of Securities - Short Term.... 


TOTAL REALIZED NET CAPITAL GAINS 


NET REALIZED INCOME FOR THE YEAR ENDED SEPTEMBER 30, 1968 


. 
“f@ the amount of $15,818,745.32. 


Harry Goonkixn & Company 
Cenbfied Sible <hervantan’ 


- $ 922,928.55 
(314,131.76) 


Coreccccccone eee 608,796.79 
Serer. eo $ 393,093.99* 
ed 


Does not include Unrealized Net Gains for the year ended September 30, 1968, 


FLESCHNER BECKER ASSOCIATES 
#--000--- 
STATEMENT "D" 


STATEMENT OF UNREALIZED NET GAINS 
AS AT SFPTE*BER 30, 1968 


Partnership Period 
Apr. 1, 1966 Oct. 1, 1966 Oct. 1, 1907 


to 


to to 
Sep. 30, 1966 Sep. 30, 1967 Sep. 30, 1968 Total 


Inrealized Net Gains 
or Losses as at 
October 1, 1967... $(3,085.84) $ 3,206,445.66 $ 3,203,359.82 


238: 
— 


Portion of above 
Realized in the Year 
Ended September 30, 1968 (3,085.84) 3,129,695.66 3,126 ,609.82 


76,750.00 76,750.06 


Unrealized Net Gains 
for the Year Ended 
September 30, 1968 15,818,745.32 15,818,745.32 


ITAL UNREALIZED NET 
3AINS AS AT 


SEPTEMBER 30, 1968 76,750.00 $15,818,745.32 $15,895,495.32 
EE Se ee ee Ee 


Hanky Goonkin & Company 
Combfied Sable Shevonhend 


FLESCHNER BECKER ASSOCIATES 


---000-— 
SCHEDULE "A" 


SCHEDULE OF PARTNER'S CAPITAL 
ACCOUNT AS AT SEPTEMBER 30, 1968 


Name of Partner Marjorie Abraham on 


These figures are not to be used for Income Tax purposes. 
A separate schedule will be forwarded to you indicating the amounts 
to be used by you for your 1968 Income Tax Return. 


Opening Capital Account on October 1, 1967 
(C3: 6502)" Sof Canttal ae oF that Gettlcss sccceccecsceccete. once 
Less: 20% allocation to General Partners 
of Gains Realized this year which 
were previously included as Unrealized 
Gains in Opening Capital ...cvcccccceccccccccccsccsscecsoceces 
b Bleaccccccccccccees 


Add: 
SaEO GL Uta year a NOS TACOMbSs 65.5.4 csndeesscecdenssnbecoeaseune 


Unrealized Gain in Securities for the Period 
Getoner' 1, 1967 to Sestenber -30., 968)... odccccscscvesocoivwonsve 


Share of Charges made on Cash Contributed by Partners.....cseeeees 
Net Interest Earned on Balances not Withdruwn.....cccecsucccecoses 
Wet Credits to Drawing Accounts. -coccecccsesccvcvcccccesevcescesees 


Bi COL Addi t{ons .cccccccccecsocccoccece 


Deduct: 


Wet Charges to. Drawing: ACCOUREs..cccecccctscciccccosessesseeesrstes 
Nec Interest Charged on Withdrawals...ccoccccccccccccccecesccccces 


Total PMAUETLONS crsocccsdsovacsoceceses 
Closing Capital Account - September 30, ' S.cscrecccsccvcccccececcccoces 


* Reduced by 20% Allocation to General Partners. 


** Includes Unrealized Gains which are Subject to a 20% 
Charge in the Amount of $ 115,940.30 . 


Harry Goonkin & Company 
Corbfued Sable Shevantant 


Your 


Interest 


827,164.19 


17,569.88 


$ 609,594.31 


9 906.24 


577,520.11 
1,267.31 


1,078.17 


$ 589,791.83 


$ 58,000.00 


$__38,000.00_ 
$1,141,386 14 


* 
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Fleschner 
Becker 
Associates 


November 2, 1967 


eer 


he fiscal year to date we have lost 5% as 
compared to a 3% decline in the STANDARD 
AND POOR'S 500 STOCK AVERAGE, 
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Fleschner 


Becker 
Associates 


December 1, 1967 


? as corm.pared to a like decline 
We remain in a most conserva~ 


For the fiscal year to § have lost 2 
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posoure,. 
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Fleschner 


Becker 
Associates 


February 2, 1968 


iscal year to date we have gained 19% as compared to & 5% decline 
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For the 1968 fiscal! year Fleschner Becker Associates 
increased its capital by approximately 90% as compared 
to 6§, gain in the Standard & Poor’s 500 Stock Average. 


ther gooa year. 
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BRACH LANE HARITON 8 HIRSHBERG 


CEATIED PusuC ACCOUNTANTS 


FLESCHNER BECKEK ASSOCIATES 
(A LIMITED PARTNERSHIP) 


CEPTEMUER 30, 1969 


Statement of Financia! Condition 
As at Septembe: 30, 1969 


Statement cf Operaiion 
For the Year Ended Septcmber 30, 1969 


Statement of Pertners' Capital 
For the Year Ended September 30, 1969 


Notes to Financial Statements 


Schedule of Partner's Equity 
For the Year Ended September 


| BRACH LANE HAKITCN G HIRSHBERG 


Cuarivigo ee A TANS 


9790 Breadwa aye Nw Merk, NY 10019 


December 19, 1.969 


"To the Partnes of 

Fleschner Bec. \r Associates 
(A Limited Parrnership) 

We have examined tho gtatemert of financial condition of Fleschner 
Becker Associates (A Limited Partnership) as ac September 30, 1969 and the 
related statements of cnerations end partners' capital for the year then ended. 
Our examination was made in accordance with generally accepted auditing stand- 
ards, and accordingly included such tests of the «ccounting records and such 
other auditing procedures as we considered necessary in the circumstarces in- 
cluding confirmation of cash and sorurities. 

In our opinion, the accompanying statement of financial condition 
and the related statements of operations and partners’ capital present fairly 
the financial position cf Fleschner Becker Associates (A Limited Partnership) 
at September 30, 1969, ard the results of its operations and changes in partners’ 
capital for the year then ended, in conformity with generally accepted account- 


ing principles applied on a basis consistent with that of the preceding year. 


(ral, Dear HancTon + Bratton 


i] 
FLESCHNER BECKER ASSOCIATES 
} IMITED PARTNERSHIP) 


STATEMENT OF FINANCIAL CONDITION 


' 
SEPTEMBER 30, 1969 
| ASSETS 
| 
Investments, at valve 
| (cost $42,128 210) (Notes 1 and 2) $39,355,310 


Short-term bank obligations, held as 
i collateral, at cost which approximates 
| 


market 10,935,000 

Cash in banks i 232,437 
Due from brokers 300, 561 
{ Accrued interest 644,237 
Other assets 279. 450 
TOTAL ASSETS $51 .7.47 995 


* LIABILITIES AND PARTNERS' CAPITAL 


. Securities sold but not yet purchased, at value 
i (net proceeds $9,919.484) (Note 1) $10,699. 324 
Notes payable - banks (Note 1) 7,000,000 
- others 3,996 , 871 
Due to brokers 74,416 
Accrued expenses 410 136 
Total Liabilities $22,180,747 


Contingencies (Note 2) 


Partners’ capital 29 567 248 
} 
TOTAL LIABILITIES AND PARTNERS’ CAPITAL $51 747 (995 


See accompanying notes to financial statements. 


FLESCHNER BECKER ASSOCIATES 
(A LIMITED PARTNERSHIP) 


STATEMENT OF OPERATIONS 


FORK THE YEAR ENDED SEPTEMBER 30, 
ORDINARY INCOME 


Income 
Interest 
Net realized guirs put a 
Dividends an t 


1 call options 


Operating Expenses 
Interest 
Fees paid on borrowed str 
Dividends 
Managing partners’ salaries 
Administratzior. expenses (Note 3 


Oil venture expenses 


Net Ordinary ‘ncome Trarsferred to Partners' Capital 


REALIZED GAINS 


Net realized gain on investments 
Less: Portion of above included in unresiized 
Gaines at the beginning of the year 


Net Transferred to Partners’ Capital 


UNREALIZED NET GAINS OR (LOSSES) 


Unrealized net gains os of October 1, 1968 
Less: Realized on sales 

Applicable to securities distributed 
to partners 


Unrealized net \losses) for the j,ear cnded 


September 30, 196° transferred to partners’ capital 


Unrealized Net (Losses) at September 30, 1969 


See accompanying notes to financial statements. 


1969 
$ 996,143 
142,168 
96,115 
83,333 
352,415 
$5,950,685 
1,109, 106 


$ 1,526,927 
707,137 
133,702 


$ 2,367,766 


— _1,670,174 
$ 697 ,592 

408,175 
2 289 417 


$ 8,790,342. 


7,059,791 


$1,730,535 


$ 15,8.5,495 


7,059,791 


$ 8,835,704 


(12, 388, 444) 


$_(3,552,740) 
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FLESCHNER BECKER ASSOCIATES 
(A LIMITED PARTNE*S) 


MOTES TO FINANCIAL Si” NTS 


SEPTEMBER 30, 196° 


Note 1_- Investments - Valuatic® 2nd Other Matters 

In accordance with Section 3.05 of the partnership agreement, securities 
which are listed cn 4 national securities exchange have been valued at their last 
sale prices on September 30, 1969, or, if no sales occurred on that day, at the 
mean between the "bid’ and “asked” prices on September 30, 1969. Securities which 
are not listed have been valued at their closing "bid" prices if held “long” and 
their closing “asked prices 1% held “short. Securities which are in the form 
of put or call crftions have been valued at their fair market value. As further 
provided in Section 3.05, all other secvrities and property (including unregistered 
securities) have been assigned values determined by the managing partners. 


The investments include: 


Cost Value 
Securities - traded cn national 
exchanges or over-the-counter $10 ,835 ,672 $ 7,275,722 
Unregistered securities 30 ,592 ,639 30 ,411 ,868 
Interests 1n o1) ventures 699 ,899 1 667 .720 
Total $42 .128 210 $39 .355 310 


The notes payable to the bank are collateralized by a portion of the 


above securities. 


Note 2 - Contingencies 
(A) Litigation 
The partnership is involved in an administrative proceeding before the 


Securities and Exchange Commission and three lawsuits, all of which are class 


FLESCHNER DECKER ASSOCIATES 
(A LIMITED PARTNERSHIP) 


NOTES TO FINANCIAL STATEMENTS 


SEPTEMBER 30, 1969 


suits, which relate to short sales effected by the partnership during 196¢ of 


common stock of Douglas Aircraft Company, Inc. 


Counsel for the rartnership advises that: 
(1) No money damages are scught in The Securities and Exchange 
Commission proceeding and under presently prevailing interpretations of The 
Securities Exchange Act of 1934. it appears unlikely that any order entered there- 
in by The Securities and Exchange Commissicn would have any material effect upon 
the partnership's business 
(2) None of the plaintiffs in the three lawsuits, who are claiming 
damages, appear to have been purchasers of Douglas stock during the period in 
question and, accordingly, it appears unlikely that there will be any recovery 
against the partnership in these suits. 
(B) Contingent Liabilities 
The partnership has guaranteed certain borrowings of entities whose 
securities are included in its portfclio of investments. The guaranteed borrow- 
ings aggregate $3,114,000 ($1,114,000 due January, 1970 and $2,000,000 due 
January 31, 1971). One ef the guarantees is collateralized by securities held 


by the partnership with a value of approximately $1,000,000. 


Note 3 - Administrative Contract 
On July 1, 1969, the partnershir tered into an agreement (renewable 
yearly commencing October 1, 1970) with Arctos Corporation (whose major stock- 


holders are also managing partners of the partnership). Under the terms of the 


ee 


2\_a 
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FLESCHNER 3ECKER ASSOCIATES 
(A LIMITED PARTNERSHIP) 


KOTES TO FINANCIAL ST4TEMENTS 


SEPTEMBER 30, 1.9 


agreement, Arctos agreed to (1) provide all services necessary to administer 
the partnership for a fee of (a) $82,500 for the period July 1, 1969 to 
September 30, 1969 and (b) an amount calculated at a rate of 14% of the net 
asset value of the partnership up to $15 million and at a rate of 1% of the 
excess over $15 million as of the beginning of the first day of each fiscal 
year thereafter and (2) assume 411 obligations pertaining to the lease of 
general office space of the partnership at July 1, 1969. 

The $82,500 fee for the period July 1, 1969 to Septerber 30, 1969 is 


included in admiaistrative xpenses in the accompanying statement of operations. 


Note 4 - Capital Changes Subsequent to September 30, 1969 
As of October 1, 1969, the partnership received additional capital 
contributions of approximately $1,300,000 and agreed to pay to withdrawing 


partners their partnership interests of approxi..ately $2 ,350 ,000. 


Beach Lant HauTOn 6 Hinwistac 
Schedule 1 


FLESCIINER BECKER ASSOCIATES 
(A LIMITED PARTNERSHIP) 


SCHEDULE OF PARTNER'S EQUITY 


YEAR ENDED SEPTEMBER 30, 1969 


Name of Partner pr, Robert Abrahamson 


These figures are not to be used © Income Tax purposes. 
A separate schedule will ve forwarded indicating the amounts 


to be used for your Income Tax Returns. 


Opening Capital Account on October 1, 1968 
¢ 1.376 % of Capital as of that date) 
Less: 20% allocation to General “Partners 
* ef Gains Realized this year which 
were previously included as Un- 
realized Gains in Opening Capital 


Add Current Year Credits: 
hut Income 


Charges made on Cash Contributed by Partners 


Total Additions 
Deduct Cur « Year Charges: 
Unrealized Loss in Securities for 
the Period October 1, 1968 to 
September 30, 1969 
Drawing Account 


Interest Charged on Withdrawals 


Total Deductions 


Closing Capital Account - September 30, 1969 


Your 
Interest 


$ 605,076 


24,547 


$ 580,529 


$ 22,236 


1,487 


-0- 


$ 23,723 


$ 170,465 
70,000 


2,176 


$ 242,641 


$ 361,611 


Worksheet, FBA private placements 
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Letter 7-31-67, H. Goodkin to Mrs. Abrahamson 


a=J 
DEFT EX_-22%__FOR W. 
HarRRY GOODKIN & COMPANY B, aconS § 70/77 = 197/ 
% ified Sabla MSerountank 


Prine & GOOOK™ ONE CHASE MANHATTAN PLAZA+ NEW YORK, N Y 10005 


WIRED: C27808 TELEPHONE HA S-2550 
Oanic. GOO! 
£Owim € JCOCiAs 


DORIAN & GOLOSTEN 
STANLEY 4 #055 MARRY GOOORIN, C. # A 825-1860! 


CHARLES 6 MANOEL 


July 31, 1967 


Mrs. Marjorie Abrahamson 
Deep Valley Road at Riverbank 
Stamford, Connecticut 


Re: Fleschner Becker Associates 
, 330 Madison Avenue 


New York, New York 10069 


We have tentatively computed each partner's share of income and 
capital gains and losses. In the case of those partn..s who have contributed 
securities which the partnership subsequently sold, the amounts of capital 
gains and losses are separately stated, 


Ordinary Short Term Long Term 
Income Gain Gain 


or oss or (Loss) or_ (Loss) 


Your Proportionate Share of 
the Partnership Income or 
$ 700.00 $ 4,100.00 $67 , 800.00 


Your Share of Gains or 
(Losses) Realized on 
Securities Sold Which You 
Contributed to the 
1,800.00 


Partnershio...ccccseceees , 


TOTALS $ 700.00 $ 4,100.00 $69,600.0C 


————————————————— 


Obviously, since the Partnership's fiscal year will not end until September 
30, 1967, these amounts will probably change. We will advise you, prior to 
September 15, 1967, if there are significance changes to the above amounts. 
After the end of the fiscal year, you will receive definitive information 
needed in the preparation of your 1967 tax return. 


Sincerely yours, 


HARRY GOODKIN & COMPANY 


Abrams Affidavit to Plaintiffs’ Rule 9(g) Statement 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

SRR aie aes ar Sas Seuurosto vs ips bas seb idan to eee 

ROBER? ABRAHAMSON and : 

MARJORIY ABRAHAMSON, | 
Plaintiffs, 

-against- AFFIDAVIT 
MALCOLM K. FLESCHNER, et al, 
: 73 Civ. 344: RLC 

Defendants. 

PS PORE Bae! Pan ae egg aye 


STATE OF NEW YORK ) 


) ss.3: 


COUNTY OF NEW YORK ) 


HENRY H. ABRAMS, being duly sworn deposes and says: 


1. I ama certified public accountant and a principal 


in the firm of Schneider & Abrams, P.C., certified public 


accountants, 304 West 58th Street, New York, New York 10019. 


I am informed that the plaintiffs herein, Robert and Marjorie 


Abrahamson, are making a motion for summary judgment. I have 


been asked by their counsel to make this affidavit in support of 


that motion. 


2. At the request of plaintiffs, conveyed to us 


through their counsel, my firm examined certain documents in an 


effort to determine the extent to which securities owned by 


Fleschner Becker Associates ("FBA") at certain times consisted 


of securities not registered with the Securities and Exchange 


Commission and subject to restrictions as to sale. The cxam- 


ination was done under my supervision, and the conclusions were 


reviewed and approved by me. 


3. We used the following documents: 

a. a summary statement entitled 
"FPleschner Becker Associates, unregistered 
securities, fiscal years ended September 39,"° 
which contains what we have assumed to be 
the FBA estimation of the fair value of 
its unregistered securities as at 
September 30, 1966, 1967 and 1968; a 
copy of this summary statement is annexed 


as Exhibit A; 


b. financial statements of FBA 
prepared and certified by Harry Good. in & 
Co. for the fiscal years ended September 30, 
1967 and September 30, 1968; I am advised 
that copies of these statements are annexed 
to the affidavit of Dr. and Mrs. Abrahamson 


as Exhibits 3 and 4; 


oe p 248t 68 unregistered securities 


acquired by FBA entitled “Fleschner Becker 


Associates, private placements, inception 


7/1/65 to 9/30/70"; I am advired that a 
copy of this document is annexea to the 
affidavit of Dr. and Mrs. Abrahamson as 


Exhibit 12; 


| 
| 222a 


4. the genoral ledgor and securitics 
I ledger of FBA for the fiscal years ended 


September 30, 1967, 1968, 1969 and 1970; 


| 
a I} ' 
| e. worksheets of FBA showing the 
] 
| 
monthly valuations made by it of securities 


in its portfolio from December 31, 1968 


| 
| through September 30, 1970 (the sheet for 


| the month ended August 31, 1970 was missing). 


4. I am informed by plaintiffs' counsel that the 


| gummary statement and the list of unregistered securities 


mentioned above were voluntarily supplied by FBA at the request 

of plaintiffs' counsel during pre-trial discovery in this case. 

Nhe general ledger, securities ledger and monthly valuation 

worksheets mentioned above were made available by Sullivan & 

Cromwell, Esqs., attorneys for FBA. I am informed that this was 

‘| done pursuant to the direction made by the Court upon application 
by plaintiffs' counsel. The statements by Harry Goodkin & Co. 


| mentioned above belonged to plaintiffs. 


5. The information which follows assumes the validity 
of the valuations of unregistered securities reflected in the 


documents we examined. In arriving at the information below, 


we did not include cash equivalents, oil leaseholds, short 


positions and options. 


6. Our examination resulted in the following infor- 


mation showing unregistered securities as a percentage of total 


securities on the dates indicated: 


Date 


09/30/67 
09/30/68 
12/31/68 
01/31/69 
02/28/69 
03/31/69 
04/30/69 
05/31/69 
06/30/69 
07/31/69 
08/31/69 
09/30/69 


Total 


$28,754,652. 
34,503,701. 
57,318,123. 
61,501,397. 
61,978,741. 
59,165,505. 
63,955,984. 
61,518,886. 
52,156,996. 
44,863,361. 
43,687,266. 
36,888,838. 


Unregistered 
Securities 


$ 4,319,487. 


24,867,189. 
54,635,859. 
57,895,572. 
49,258,057. 
48,354,986. 
55,045,554. 
55,113,936. 
47,850,059. 
41,174,812. 
43,004,561. 
35,053,871. 


15.02 
72.07 
95.32 
94.13 
79.47 
81.72 
86.06 
89.58 
91.74 
91.77 


95.08 


The figures for total investment as of September 30, 1967 a 
1968 are taken from the statements prepared by Harry Goodkin « 
Co. The figures in both the total column and the unregistered 
securities column for January 31, 1969 are reduced cy an 
unexplained reserve of $6,000,000. The figures in both such 


columns for September 30, 1969 include $4,677,001 in securities 


which became registered during the month. 


7. We also concluded, on the same basis as that 
described above, that during the year ended September 30, 1970, 
unregistered securities ranged from approximately 75% to 
In this 


approximately 95% of the value of FBA's investments. 


year, value of FBA's investment i unregistered securities, 


according to its books, ranged from approximately $12,800,000 to 


e1¢ 


approximately $35 


8. It appears that in the period fiscal 1967 
through the end of fiscal 1970, FBA made approximately 80 


Separate purchases of unregistered securities, involving 


securities of approximately 40 different issuers (see the list 


of unregistered securities, Exhibit 12 to Abrahamson affidavit). 


gif ee 


Henry H. Abrams 


Sworn to before me this 


7 day of March, 1974. 
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Affidavit of Ronald H. Alenstzin, Esq. in Opposition to 
Plaintiffs’ Motion for Sumuaary Judgment 


UNITED STATES DISTRICi 
SOUTHERN DISTRICT OF NE\/ Y°RK 


ROBERT ABRAHAMSON and MARJORIE 
ABRAHAMSON , 


Plaintiffs, 
-against- 3 
MALCOLM K. FLESCHNFR, et 31., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


RONALD EH. ALENSTEIN, being duly sworn, deposes and 
says: 


1. I ama member of the firm of Shea Gould Climenko & 


Kramer, attorneys for plaintiffs. I make this affidavit in 


opposition to the motions of all defendants for summary judgment 


dismissing the complaint, which motion is presently returnable 


March 22, 1974. 


2. Plaintiffs Robert Abrahamson and Marjorie Abrahamson 


so 


have also moved for summary judgment and such motion has al 
been made returnable March 22, 1974. They seek a judgment against 


the defendants fer the relief requested in the complaint. In 


support of their motion, they have presented and filed their own 


affidavit, sworn to March ll, 1974, and the afficavit of Henry H. 


Abrams, a certified public accountant, Sworn to March 7, 1974. 


3. The affica 
deal with che matters ra 
with plaintiffs' motion. It 
affidavits be read in oppositic 


as in support of plaintiffs motior 


Sworn to before .ne 
12th day of March, 


ta) 


/ — 4 


, 


Aiptttit VLittuntian 


ent th a 


DOROTHY BROOKS ~ 
Notary Public, State of New YorR 
No, €3-$254226 
Qualified in Crone County 

Conificats fied in Mew York Cou 
Coomnecs an & pres Aarch 30, 197 


Affidavit of Dorian Goldstein in Opposition to 
Motion for Summary Judgment 


UNITED STATES Dt: 


10, 1968. 


SOUTHERN DISTRICT sf a 
ROBERT ABRAHAMSON 4 E # 
Pia ? r 34 (é 
-agai APF TO? r + BENAL 
OF DEFANDANT ARRY 
MALCOLM FLESCHNFR, WiLbi iJ 4 MODKIN MPANY 
riAROLD B. H, LEON 5 ERANCE, OPPOSITION TO PLAI 
FLESCHNER ER SOC TAT a TIPvrFrs MOTION fOR 
HARRY GOODKIN & COMPANY, SUMMARY JUDGMENT 
fer ay 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
1 
4} DORIAN ) peing da y Jepose and 
; says: 
; 1. I am a par ‘ the irm of H x ;oodk cs 
y 
Company and have knowledge of the f ts hereinafter stated. 
2. Thi affidavit 1 5 tted in oppos n te 
* plaintiffs’ motion for summary judgment 
' 3. I am presently a partner © defendant tarry 
'’ Goodkin & Company and have been a partner OF that firm since i196 
dé 
‘I ama certified public accountant and have been licensed to 
t 
: practice that profession in the State of New York since 195 I 
1 gra uated from the Wharton School of Business and Finance of the 
i University of Pennsylvania in 1948 and since that time have been 
, engaged in actice practice as an accountant 
| 
4 4. During and prior to 1968, the firm of Harry 
1} 
Guvudkin & Company rendered services to Fleschner Becker Assoc it 
("PBA") and as part »9f those services pe rformed an audit of the 
Zinancial statements of FBA for the fiscal year ending Sentember 


Company were 
accepted acco 
cedure 
the investment 
September 30, 
acco ting pr 
time the audi 
statements wa 
statement of 
sentation of the inf 
accordance with the 
auditing standards a 
6. enerally ac p accounting principles and 
auditing standards 1 ffect at the time the statements were pre- 
pared and the opinior endered did not require a disclosure of 


investments in restric »d securities. There was no requirement 


of the federal sec ies laws or rules or releases adopted or 


issued thereunder s to disclosure f investments in restricted 
securities at the I the statements were prepared and the 
opinion rendered. 

preparation and p sentation of the finar 
cial statements « : for the fiscal jy ended September 
1968 and in particulas the statements of ts assets and investme 
in securities were in accord with the procedures, standards and 
principles follows n the preparation and presentation of 
financial statemer other limited partnerships engaged 
business sift ( at ° Suc ther statements dix 


separately « close : “] > ; cted securities. 


vices xpert ¢ 
financial stateme 
were prepared i 
principles and ac 
that the preparat 
form of presentat 
federal securiti 
thereunder 
sworn tc fore 
{24 day f Apri 
‘ f ; 
, 
4 
MOWIGN L RU3INSON 
Notory Publ ‘ » of New 
Quelified a 
Ceri? ~ Filet in Pe a 
nm Expires MM 


Commist.o 


ny 
ana 
Irde 


iid 
ws 
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UNITED STATES DISTRIC 


SOUTHERN DISTRICT 


ROBERT ABRAHAMSON and 
ABRAHAMSON, 


-against- 
FLESCHNER, et al., 


Defendants. 


STATEMENT OF DEFEN 


BECKER AND FLUSCHNER R ASSO 
PURSUANT TO RULE 9(q) OPPOSLTI 
PLAINTIFFS' MOTION FOR SUMMARY JUD 


Defendants Malcolm K. Fleschner, William J. Becker, 
and Fleschner Becker Associates ("FBA") contend that as to 
the following material facts tnere is no genuine issue t 
tried: 

l. Defendants incorporate by reference their sta 
ment pursuant .o Rule 9(q) dated January 25, 1974, which was 
submitted in support of their motion for summary judgment. 

2. Prior to 1970, generally accepted accounting 
principles did not require that financial statements of invest- 
ment partnerships, such as FBA, indicate investments in 


securities not registered pursuant to the Securities Act of 


1933, 15 U.S.C. §§ 77a et seq. 


3. Defendants did not profit or receive any finan- 


cial benefit because of the plaintiffs' decision to remain 
limited partners in FBA until September 30, 1970, instead of 


withdrawing on September 30, 1968. 


years er 
prepared and 
& Co. Prior 
reviewed drafts 
of reviewing their forwu 
desirability 
unregistered 
did not suggest to, or cause, Of ir st to identify 
investments in unregistered securities. There was no 
plan, device, des 1, or other concerted or conscious 
by any of the defendants, individually or coliect 
conceal such investments and no intention to 

6. On at least two occasions in 1967, Fleschne 
informed Marjorie Abrahamson that FBA 42 acticipated in 
private placements of unregistered securities. By virtue of 
her personal ownership of unregistered stock of Foote, Cone & 
Belding, Marjorie Abrahamson understood what unregistered 


securities were. 


Response to Plaintiffs' Rule 9(g) 


l. These defendants controvert the implication in 
paragraph 8 of plaintiffs’ 9(g) statement that the general 
partners of FBA approved the financial statements prepared by 


Goodkin. These defendants reviewed draft financial statement 


2338 


for format and manner of presen on, t id «a 


accounting matters with Goodkin 


2. Defendants Salcc li - Fleschne wil 
Becker and Fleschner Becker As iates "de 1Ga rdmit 
that so-called “monthly reports” were sent to the partners 
of Pleschner Becker Associates ("FBA") as asserted in para- 
graph ll of plaintiffs’ statement, but deny mat ality 


of said reports and assert that the reports were never in 


tended by the partners to be, an ere not x sived by the 
partners as, full reports of FBA's activi 

ce Defer jonts controvert the ags ons of sa 
graph 14 of plaintiffs’ stavement rhe loim that plain.iffs 
were informed of FBA's investments in ‘ince tered securities, 


and maintain that plaintiffs, due to their prior experience 
with unregistered securities, were fully familiar with the 
meaning of the terms “private placement" and “unregistered 
securities.” 

4. Defendants dispute the validity of the percent~ 
age figures presented in paragraph 15 of plaintiffs’ state- 
ment as inaccurate and misleading. They contend that any such 
calculation must be based on the total value of FBA's invested 
assets, including cash and cash equivalents, short sales and 
other investments. They assert that the percentage of FBA‘'s 


total investments invested in restricted securities were as 


follows: 
9/30/67 7.52% 
9/30/68 38.79% 
9/30/69 49.85% 


5. Defendants deny the accuracy of the figures 


presented in paragraph 16 of plaintiffs’ statement. 


6. Defendents deny 
of plaintiffs’ atat 
agreement contained the w 
tiffs refer. They state tha* 
ment in unregistered se 
that plaintiffs did not 
have withdrawn, and did r 


1969 or 1970, but withdrew becau: ° : 2 4 partner- 


ship's assets and a genera : i he s e3 market. 


Dated: New York, 


By 
“TK Member of the Firm)  — 
Attorneys for Defendants 
Malcolm ¥ leschner Willian 
Becker and Fleschner Becker 
Associates, 
48 Wall Street, 

New York, New Yo 10005 

(212) 952-8100 


Halpern Affidavit 


UNITED STATES DISTF 


SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSO! 
MARJORIE ABRAHAMSON, 


-~against- 


MALCOLM K. FLESCHNER, « al... 


STATE OF NEW YORK ) 


iv) 


COUNTY OF NEW YORK 


LEONARD J. HALPERN, being duly sworn, deposes and 
says: 

1. I am a certified public accountant residing 
at 141 Old Short Hills Road, West Orange, New Jersey. 

2. I was an employee of Harry Goodkin & Company 
("Goodkin"), an accounting firm, from before 1965 until 
December 31, 1967, and a partner in that firm from January 
1968 until December 31, 1968. On January 1, 1969, I was 
employed by Fleschner Becker Associates ("FBA") as an accou- 
tant and since that time I have performed accounting services 
for FBA, either as an employee of FBA or other entities 
which contracted to perform certain administrative services 
for FBA. I am familiar with the books of original entry, 
the general ledger, the securities ledger, and other files 
and records of FBA and with the manner in which they were 


maintvrined. 


From my review 
a substantial portion oi the i: 
assets which occurred during 
September 30, 1967, and Septem 
of FBA's purchasing, holding a 
registered with the Securities 
the Securities Act of 1933, 1 

4. Had Marjorie and Robert Abrah 

from FBA as of September 30, 1968, their Di 
Interests would have been determined by firs 
Equity Capital Shares by an amount equal 


unrealized net capital gains as reflect 


Capital Accounts. The resulting figu: 


Partners Distributive Interest, would have been f 

reduced by a 1% charge pursuant to Article 6 of the governing 
1966 FBA agreement of limited partnership. The figures for 
the Abrahamsons, as taken from the FBA books and records 
follow: 


Marjorie Robert 
Abrahamson Abrahamson 


Equity Capital Share $1,141,386.14 $ 605,076.47 
20% Charge for 
net unrealized 
capital gains 115,940 
Distributive Interest 1,025,445. 
1% charge 10,254. 


Net Distributive 
Interest $1,015,191.3 537,436. 


When the Abrahamsons withdrew from FBA 
their Distributive Interests net of withdrawals made 
during the fiscal year ended September 30, 1970, were 


cash. 


From my examinatict 
a concluded that the figu 
of the Abrams affidavit, submitted 
this action, insofar as those ivures 
the percentage of FBA's assets invested in 
securities, are inappropriate anc incorrect. 
the total BA investments from which he extrac 
centage figures, Mr. Abrams failed to include 
several types of investments made by FBA, in 
ment obligations, oil leaseholds, certificate: 
options and short sales of securities or « 
percentages given by Mr. Abrams are theres: sucstantially 
higher than they should be. For example, as »9£ September 30, 
1967, my calculations indicate that the percentage of FBA 
assets invested in unregistered securities, including invest- 
ments in oil leaseholds, was 7.52%, as compared to the Abrams 
figure of 15.02%. As of September 30, 1968, my calculations 
resulted in a figure of 38.79%, while the Abrams figure is 
72.07%. As of September 30, 1969, my calculations resulted 
in a figure of 49,35%, while the Abrams figure is 95.02%. 

7. Mr. Abrams rpresents in pareyraph 8 of his 
affidavit that FBA made 80 separate purchases of unregistered 
securities. ‘this is misleading. FBA made approximately 40 
investments in unregistered securities. Each separate 
purchase of unregistered securities may have included several 
different types of investments, but each type of investment 


included in a single purchase would not constitute a separate 


purchase. For example, at least 12 of FBA's investments in 


unregistered cecurities consisted of a combined purchase of 


a debt obligation (note) and war ats M Abrame 3 
computation evidently counted the purchase of sucn a 
combined package as separate purchases. 

8. From the inceptior of FBA to September 30, 
1970, FBA made approximately 20 sales or exchanges of the 


securities which had been purchased while unregistered. 


Leonard J. 


‘Halpern 


Sworn to before me 


this day of April, 1974 


~ Notary Public 


Carlton Affidavit in Support of Defendants’ Motion 
for Summary Judgment and in Opposition to 
Plaintiffs’ Motion 


ICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and MARJORIE 
ABRAHAMSON, 


Plaintiffs, 
-against- AFFIDAVI1 
FLESCHNER, et al. 


Defendants 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


RICHARD E. CARLTON, being duly sworn, deposes and 


1. I am a member of the firm of Sullivan & Cromwell, 
counsel for defendants Malcolm K. Fleschner, William J. Becker 
and'Fleschner Becker Associates in this action. I submit this 
affidavit in support of their motion for summary judgment and 
in opposition to plaintiffs' motion for summary judgment. 

2. Attached hereto as Exhibit A are copies of 
pages 34 to 40 of Mr. Fleschner's deposition in which he 
describes the occasions upon which he told Mrs. Abrahamson 
that FBA had purchased unregistered securities of at least 
three companies through private placements. 

3. Attached hereto as Exhibit B are copies of 
pages 79 to 81 of Mr. Fleschner's deposition where he des- 
cribed the right to demand registration which FBA acquired 


with its purchases of most unregistered securities. 


cned neret 
pages 19 5 Of Mr. Pleschr 
testified t the general part 
s only f: 
~ Attached hereto 
pages 19 to 
testified concerning 
through her acquisition and owns 
Belding stock, and of 
testified that she “knew what 
6. Attached hereto as 
pages 50 to 58 of Mrs. Abrahamson 
testified concerning the Abrahamsons 


in 1970. 


Sworn to before me 


22nd day of April 


Notary Put 


— Canekeres ral 


CONSTANCE L CARLAND 
Notary Public. Stute ct New York 
No. 31-6465925 
Qualified in New York County 
Commission Lapses March 30, 1976 


Exhibit A to Carlton Affidavit (Deposition) 


SALLY SHELKIN, C.S.R. 
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Fleschner 


A No. 


MR. GRAHAM: The question is 


Si 


the same thing and 


you answered no, Did yOu mean yes? 


SHE WitscSss Letter ask me a question and let 


me answer it so we have it clear. 


Q Did you ever speak or write to the Abrehamsons 


about the Steainan securities? 
A No, 
Q Did you ever speak to then or 


Perfect Film Werrants? 


A No. 

Q Did you ever speak to them or 
Cyclax? 
A No, 

Q Did you ever speak to them or 


International Nuclear? 
I mean all stock and warrants 
on the first pape of Exhibit 1. 
a No. 
Q Did you ever speak to then or 
Americén Realty Convertible Bonds which 
of Pase 2 of Exhibit 1? 


A Yes. 


write to them about 


write to them about 


write to them ebout 


which are mention: 


write to them about 


eppeare at the tcp 


vo 


Fleschner 


Q And when was that? 


I think scone time in 1°57. 


Q Did you speak to Mr. Abrahamson or Mrs. Abrahamson 
or both? 
A To the best of my recollection, it was with Mrs. 


Abrahens on, 


Q Was it in person or on the phone? 
A in person, 

Q How many times did you discuss American Realty 
convertible bonds with her? 


A Once. 


o 
p4 
oO 
Z 
x 
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w 
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J 
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Q And where did that take place? 


At her hone, 


Q Can you approximate any better for me the tinc? 


The date? 
Q That it took place, 
lo, 


Q Some time in 1967? 


Yes. 


Q Who cls@ was present *~ was anybody else present 


in the roon? 
A I don't recall anybody else being present, no. 


Q Tell we, as best you can, what you said to her end 


Fleschner 


what she seid tO you on that occasion. 
hs It was a social evening at their hea. irs. Fleschincs 


ond I would sea Bob and Marjorie Abrahacson at their honoa 


on occasion. We would discuss business matters. Wa 
would discuss her business. She would discuss my busincss. 


This was a matter of a long standing relationship and this 


wes at a time when we had begun to do some private placencnts 
and I mentioned several that we had becn involved in, and 
that we cho sum and substance of the conversation. 

Q You ucatioaed Averican Realty? 
A Amrep. 


Q Do you recall any others that you mentioned? 


. 
Se 
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x 
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w 
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A Yes. 
Q What were the others? 

A The other one I particularly remember was Kane Millcr. 
Q That's the one that is second from the bottom on 


Pose 2 of ishibit 1? 


A Van 
3 


4s ss * 


Q Do you recall mentioning any other securities to 


her besides Kane Millcr and Anrep? 


MR. GRAHAM: On that occasion? 


LRG, dalenic re askEnS On that occasicn. 


3 
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rleschner 


Q iow, did you tell her that they were acquires in 
a private plecamcnt? 
A Yes. 

Q Did you tell her that they were not registered 

'. the Securities and Exchange Conmission? 

A I don't Imow 1f I went into exact details to that extent. 
I did describe them as being private placements of unresisters: 
securities. 

Q You think you said unrepistered? 


Wer 
- ‘@ 


Q Did she ask you what that meant? 

I don't think co, 

Q Did you tell her what it meant? 

I don't think so, no. 

Q When I say what it went -- first, did you tell her 


what private placencnt meant? 


Q What did you tell her on that subject? 
A That it was a private investment we had made in a public 
company of unregistered sccuritics, 

Q That is the total substance of what you told her 
a private nlacenent was; cn I correct? 


A That is what I told her we had done with partnership 


SALLY SHELKIN, C.S.R. 
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Fleschner 25 


wcacys, right. 

q mid you tell her what unrezistered meant ? 
A I don't think so. 

Q Did you tell me that this took place during an 
evening? 


A Yes. 


Q Do you recall epproximately what time of night it 


was ? 
A After dinner. 

Q Would it have been after 9:09 o'clock? 
A I don't know. 

MR. ALENSTCIN: Maybe we can save time ~~ with 

your permission, Mr. Crahan. 

Q Look over the rest of the securities which ere 
mentioned in Exhibit 1 and tell me whether you can recall 
ever discussing with either of the Abrahamsons or writing 


cither or taca about any of those sccuritics,. 


A Well, there are several oil investments that are note: 


on here that were also noted in the annual reports to our 


partners. 


They weren't noted by name of security or investment but 


to 


were noted by cvount in the annual reports to our partners. 


Q I em talking about other than what was said in the 
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Fleschner 


emmual reoorts,. What. I mean -- I thoucht I onde it clic--: 
pechoos I should have eald “t asain, What I am asking yo: 
again is whether you ever discussed or wrote to the 
Abrahemsons other than in the annu.. reports about any of 

the remaining securitics that we have not so far mentioned 
that were named in Exhibit 1. 

A I have a recoilection that I discussed or mentioned the 
fact that we were involved in the Ling-Temco-Vought ectivitics. 

Q Where is that? 

A That is on che fifth page, I ruess. 

Q All right, at the top of the fifth page, you are 
refcrring to the Ling-Tcenco-Vought ances and warrants; is 
that right? 

A Correct. 

Q You say‘you think you told Ms. Abrahamson that you 
were involved in those securitics? 

Ycs. 

Q And when was that? 

Sone time in ‘67. 

Q Is that the best that you can approximate the tinc? 

yes, 

Q And was it in person or over the phona? 


In person, 
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Pliscance 


0 here was it? 
I believa et a socjal cathering at their hone. 
And do you recall anybody else being present? 
No. 
Q Not during this conversation? 
That is what I mean, no. 


There were other people in the house, I take it. 


Q And what did you say end what did she say On that: 
cccasion? 

A Well, Mr. Ling was very activa. He was very highly 
publicized, iis affairs were being greeted with great 
enthusiasm “1 the press and in tho stock market, and sO On, 
and L mentioned that we had done sowe privete investment in 
the Ling-Temco business through Lehman Brothers, I think. 
That was the sum and substance of it. 

Q tre there any other sccuritics naned in Cehivoss i 
that you can recall discussing with the Abrahamsons or woitine 
to them other than the ennual reports? 

A Let me just revicw these now, (Locking at document) 

No, 

Q Do you know whether any of the other general 


partners of Fleschner Becker Associates ever discussed with 


Exhibit B to Cariton Affidavit (Deposition) 


SALLY SHELKIN, C.S.R. 
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Fleschner ° 79 


is the extent and nc.ure of any registration rignts 
thet Pleschner Becker Associates had when it bourne 
the securities. 

MR. CRAHAM: First of all, do you understand 
the question? 

THE WITNESS: Yes, sir. 

MR. ALENSTEIN: Off the record. 

(Discussion off the record) 

MR. GRAHAM: I don't :hink that the witness could 
ensver excent tothe extentthet he has the inforxatica 
in his head. 

MR. ALENSTEIN: Off the record. 

(Discussion off the record) 

MR. ALENSTZIN: Well, let him try to arswer. 

MR. GRAHAM: Go ahead, if you can. 

Before you do, let me get the question read back, 

(Question read) | 

A In most instances, we had the absolute richt to react 
registration within a reasonable length of time, In some 
instances, the securities were bought on the basis of an 
undertaking to register forthwith, and in most of these 


private p‘acemcnts we had every right, or jointly with othce- 


purchasers in sowe instances the right to demand the 
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registration statement. 

Q In those instances where there were other purchacars. 
did there have to be a certain number or a certain percentage 
Of participants in the private placement concur in the dexand? 
A In some instances, yes, 

Q Weren't there other participants in the private 
placement in most of these securities? 

A I can't give you a figure now. In numbers, many of 
them involved other purchascrs, 

7 In volume, meaning dollars, some of them did not invely2 
other purchasers, 

Q Did you ever exercise your registration rights with 
respect to any of these securities? 

A “Ever is a long time, counselor. 

Q Well, all right -- prior to September 30, 1970, 

did you exercise the registration rights that you had? 
A Yes, 

Q Do you recall as to which sccurities you exercised 
those rights -- looking again at Exhibit 1 for identification. 
A I would have to check that, 

Q And let me be clear on that. mn the registration 
rights when you say you had the right to demand registration, 


aa I correct that what you hod was a right to demand that a 
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rezistration statement be filed and that the issuer use ics 


best efforts to it beccning effective? 
A In many instances, that was the case. 


q Did you have any instarccs where you had an 


absolute right to an effective registration statement? 


A No, there were instances where registration statcmcnts 
were being filed at or about the time the private placements 
were being made, 


Q Now, Mr. Fleschner, look at Cannon film Associates, 


C.S.R. 


the first security named. I think you told me that was a 


partnership perticipation. 
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A I think it was a 1241 partnership. 
Q Was that in registration at the time you bought it? 
A I don't believe so, 
Q Did yo have any sort Of registration rights at 
the time you bought it? 
A I don't recall. As you will sea, counselor, that 


represented a relatively modest investment -- quite modest. 


Well, I will tell you what I want to know as to 
each of them and, that is, by each of them I mean each of the 
securities named in Exhibit lfor identification and that is 


| waether it was in registration at the time you bought it. 
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not? 
A Yes, they would tea, 
Q And then copies of the certified statements would 
be mailed to the partners -=- to the limited as weil as 
the general partners; is that right? 
A Yes. 


Q And did you see the statements and the certifica- 


tion before it was mailed? 
A Yes. 

Q Did the sencral partners see those inaenedian and 
certifications before mailing? 


A Yes. 
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Q Did you confer from time to time with Goodkin & 
Coupany during the process of the annuel audit about ques- 
tions that might come up? 

A No, 

Q Did any of the general partners do that? 
A Not thet I Imow of. 

Q Did you or any of the general partners approve the 
Statements before Goodkin sent them? 

MR. GRAHAM: I object to the form of the question. 

You may answer. 


I don't know what you mean by approved. It wasn't 


C.S.R. 
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something that we had the right of epproval over. 

Q Well, isn't it a fact that under the partnership 
agreement of Fleschner Becker Associates as it existed in 
1961 and also as it existed in 1968 -- 

A It never existed in 1961. 

Q I'm sorry. I meant to say '66 and also in '68. 
Isn't it a fact that the general partners were empowered to 
decide the valuation of a certain kind of a securities in 
the portfolio of Fleschner Becker Associates? 

2S « 

Q What kind of securities ? 

MR. GRAHAM: I object to the question on the 
ground that it is irrelevant in this lawsuit and I 
direct the witness not to answer. 

MR. ALENSTEIN: Well, I am probing his answer in 
which he said he did not approve statements before thcy 
were wailed. 

HR. C2AHAM: On that ground, I will allow hin to 
answer the question, 

MR. ALENSTEIN: I didn't mean to ask him for the 
names. I meant to ask him for which kind of securitics 
the gcneral partners determined the value of thea 


pursuant to the partnership apreement. 


j the direction stanis 
Q isn't it a gact that the general partners were 
e~acyered by the arreenent to deternine the value of 
securities for which theve was no market? 
MR. GRAHAM: Objection as to the form of the 
question, You may answer. 


Yes. 


Q Isn't it a fact that fron time to tine during 
1966 throuch 1968, there were securities of that kind in 
the pertrelio of Fieschner pecker Associates? 


MR. GRAHAM: Objection to the form of the question. 
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You may answer, but before he does I think you should 
make it clear what you mean by “securities of that kind." 
MR. ALENSTLCIN: For which there was no market. 

I am not sure if that was the case in 1966. 
Q But in 1967 and '68 it was the case? 
MR. GRAHAM: Would you read back the question =~ 


that previous question. 


Ma. ALENSTEINS I will rcphrase it. 
Q Weren't there securities for which there was no 
ready market in the portfolio of Fleschner Becker Associates 
23.1557 and 15030? 


MR. GiAILAM: I object to the form of the qucstion. 


Flescher 

l think the phrase "for which there was no ready maritet”’ 
is so vague thst it really isn't capable of boing 
answered. 

MR. ALONSTOIN: You are dirccting him not to 
answer ? 

MA. GRAHAM: I am asking you to clarify the 
question. 


MR. ALENSTCIN: All right. 


Q Well, let me refer you to Defendant's Exhibit & 
for icentificatica, marked during the Defendant's Examina- 


tion of plaintiffs, wnich is an agreement Of a limited 
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pertnership revised as of October lst, 1968 of Flcschner 
Becker Associates and, in particular, to paragraph 3.05 
on Page 10. Let me just read it. 

It says: "For purposes of determining the value 
of securities, securities which are listed on a national 


securitics exchange snall be valued at their last salcs 


“eterg on the dare of datermination or, If no sales occenrr: 
on such day, at the mean between the bid and askeiprices ca 
such day, securities which aro not listed shall be valued c: 
their last closing bid prices if held long by the partnership 


end their Inst closing asked prices 1£ held short by the 


partnership. Securitics which are in the form of put or 


SALLY SHELKIN, C-.S.R. 


6 


ell options shall be valued et their fair market value 


and securities which are conmoditics or conmodity contracts 


shall be valued at their last prior sales prices. Ail of 


| the securitics and property shall be assigned such value 2s 


the managing partners may determine and such value as 

well as all other values assigned to securities by the 
managing pertners pursuant to this paragraph of this section 
3.05 shall be final and conclusive as to all of the partners.” 


Now, what I am really referring to is the securitics 


$ ' 


-44ch fall into the category of "211 other securities" -- 
those for which no method has been assigned in the agreenent 
for valuation. 
MR. GiAHAM: If you put the question that way, 
I have no objection to it, 
MR. ALENSTEIN: All right. 
Q Mr. Fleschner, you see the Defendant’s Exhibit 8, 
Page 10, the term, “all other securities" -- about two 
thirds of the way down the page, 
A Yes 


Q In '67 and '68, were there securities in the 


portfolio of Fleschner Becker Associates which would fit 


that description? 


A Yes. 
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Q Did the scneral partners cetermine the valucs 
ef these cecuritics in '67 and '68? 

A And property. 

Q -- and property? 

A Yes. 

Q And did you commuunicate that determination to 
Goodkin & Co, in the course of their ennual audit? 

A Yes. 

Qs In ‘67 and '68? 

Ys « 

Q Was such other securitics and property valucs 
which were shown in the statements audited by Goodkin & 
Coupany and mailed tothe partners always the values which 
the gencral partners had designated? 

A I don’t know. I don't remember, 

Q Do you recall any occasicns on which Goodkin & 
Loszpany took issus with the vaiuecs assigned by the generc 
partners to such securitics and proerty? 

A I do not remember any such instance, 

Q When you saw the statements and certification by 

Goodkin & Company before mailing them to the limited partners, 


did you examine then? 


| A Yes, 
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Q Did you thereafter have any ecraunication with 
“oodkla & Coupany befcre the mailing of the statements ond 
certification? 

A As I recall, we went over the format of the prceposcd 


audit to be sent to the partners and discussed headings and 


columns and that sort of thing ~~ presentation. 


Q Well, you call it a proposed audit ~~ 
A (Continuing) The format I was discussing is thet we 


discussed the format of the audit. 


Q An I correst that what Gocdkin & Company woul 
send the general partners would be only the order of a 


draft of the statcments that they proposed to send? 
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A Yes. 

Q And the generel partners would then look them over? 
A Yes. 

Q And if there was some suggestion you wanted to 


make, you would cake it? 


Q Do you recall eny particular suggestions you made 
in '66 through '68 to Goodkin & Company about these annual 
statenents 7? 

A, Ma, no. 


Q Or any of the partners? 


Exhibit D to Carlton Affidavit (Deposition) 


Owen". 
~ 


O Oh = 


N 10 
A 
$ 1 
S 1 
rs 
U 12 
3 13 
T. 
14 
15 


16 


17 


$8 


19 


29 


Q When did you leave Foote, Cone & Pelding: 


A In 1954. 


Q When did you go back to Foote, Cone & Belding? 
A 1956. 
Q And you stayed with Foote, Cone & Belding 


until your retirenent? 


A That's right. 
Q Wacn wes thas? 
A Weil, I ves semi-retired at che enc of 1967 and 


totally in May of 


Q In the pericd commencing in 1955 thro th your 
4 


retirement what were yow responsibilities as a vice- 


presidont of Foote, Cene & Belding? 


A Creative. 

Q Were you @ ucocknolcer of Poote, Cone & Belding? 
A Starting in '56, yes. 

Q Wnct were the circumstances under which you 
received your stock? 
A Whoy egsied me to coms back to tae egcucy, end 4+ was 


trying to get stock in Dancer-Pitzgeraid, which was very 


closely held. This was all privetely-held stock owned 
only by employccos. 


then I wene back to Peote, Conc, or when J was 


20 
Vay ne enough moiey to 
coital gain, ond the 
$n the comvany, which the did. 
them en investment 3 
GsISIN 
Was the stocl: subject to any restriction? 
A Oh, yes. ft was totally privately held, and you 
go1la 1% back to the comseany when yeu left at t 
yalie. 


there a written agresnent to resell to t 


comnany at i = vaiue? 


A Tes, >> L am sure Chere was. [~ 


Q Do you have a copy of that agreenent? 
puve I do, but I don't know whether I have it 


> | fee | _— 
make &@ Sv: cement. 


Carlten, you aid 
requ2st from me docunsnts concerning the sscck 
cy) Ssote, Von & Heiclug which laws. Abreh@agson nea. 
I have ‘sene problems about producing the 
documents because it is not at all clear to me 


Ghat they have anythiras to do with tho case both 
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rerson I don't think we are goings to produce any 
of these aoswrarnts at this time. 
MR. CARLTON: I agree wlth you that 
fbrenanson’s Poote, Cone & Belding stock, the 
not relevant to this case 
47 you are willing to stipulate that that applies 
to the purported restrictions on them as well. 
sir, you have un- 
end there is 
And I think what 
would insist upor. is that conversations that 
lirs. Advahanmson had with Mr. Fleschner concerning 
those restvictious are highly pertinent. What 
the actual tezms were, I don't know. Maybe we can 
Giseuss thic further. Maybe you have a statement 


to male about it which will persuade me? 


MR. CARLTON: It seems to me highly ayppropria 


lad 


in the light of the elain made in the complaint 


4 
vo 


for us to prone whother in fact any such restrictions 


existed, and the nasure of tne restrictions. 
MR. ALENSTEIN: IX see. 
(Discussion off the record.) 


MR. ALENSTRIN: Mr. Cariton, it appears. in 


any event, ve don't have tne 1956 agreement, i: that 


Abrohamson 22 
soday. We think we can locate 
the reaqvest under adviseren:. 
MR. CARI.TON: Fine. 
BY MR. CARLTON: 
Q Do I uncerstand you correctly, Mrs. Abrahamson, 


thut the restriction on the stock which you mot in 1956 


O2-Aavovumse RVOABOWV 


was a requirement thet the stoc* be soid back to the 


© Ct = 


company 8&t book v 
A Of the tron rook valine, when you 


At tne tire of saalie? 
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A That's right, nobody who was nov employed by 
company, or hed inherited the stock -- eas I recall 


put my husband down as the ineritor. 


Q Now subsequent to that time did Foote, 


Belding go public? 
A Yes. 

Q Distwibute its stock to the public? 

Thet's richt. 

Q And in nection with that saie of stock did 
you enter into any srietive agreements regerding 
the Gispositica of your stock? 
A Yes. 

MR. CANLTON: I would make the same 


request, Me. Alenstein, that you produce that 


agreemront. 
Treiw 
Offs 
(D3 
ind 2 document that 


apparently wes sent’ to the stockholders along with 


Oz-owWevu wD APWO. 


the stocitholcers errsement. 


MR. CARLTON: Let*: 
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TT . a ™ ¢ tom 
Foote, Cone & Peldin 


A 
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ine., Stockholders figreement," and 14-B being 


® copy of 2a letter m Roberc FP. Carney, Chalrman 


jw 


the Board of Foote, Cone & Belding, Inc., to the 
atockholders, dated Aveust 16, 1963. 
(Documents 


respectively, Defendants’ Exhibits 14-A and 14~-B 


% 


for idensification, this date.) 
jn our conversation off the 
ecient wnick you 
asteieting your right to gell eny of your stock 
that wos entered into at or about the time of the public 
sale. 


a copy os vhac, 


2634 


} 


Ooze AVVMyD APWOEA 


M. &srahanson 
Mr. Alenstcin? 

MTR. AIGNSTRIN: I have looked for it and I 
don't seem to have it. m sorry, we do not have 
whatever additional agreement there may have been. 

BY MR. CARLVON: 
Q Mrs. Abrahamson, you seid you acqu’.red some 


Foote, Cone & Belding stock when you went back to thom in 


O Ui ao 


1956. Did you subsequently acquire any additional stock? 


Q When wes 


CPrMOYP=A 


Yearly, every year. 


Q Was this pursuant to a stock option plan? 


S 
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Wo, it was a direct purchase. I was allowed to buy 
peremntcage cf my scelary in Foote, Cone 2 Belding stock. 
Q Was all of the stock which you purchased 
subsequent to the sane restrictions? 
A Yeo. 
Qn And in cll ecaces the ecemmany had the risnt 
to buy dack the stock at boek value? 
A That's right. 
Q And were you required to tender your stock to 
the company upon leaving? 
oh TOs. 


Q Novaxvine? 


A Yes, but not after it went public. The rules 
vere chanced. 
4) Let's cone baci: to this subject later. Naybe 


Y can read this over the iumch bresk. How long have yor 


A Since around 1956. 


O2-aVDO dMmMB RPOBVDOV 


Q How long have you known Mr. Becker? 
> 
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A Since 1966 


. 10 Q And how liong nave you known, if you do 
s i Ve - oF 19. am | 2. £ 

S 11 personally now, tir. Ubriich? 

A 

U 12 A I don't vemember ever meeting Mr. Ehrlich. 


{ 
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| 
& known i'r. FPlesenner? 
| 
' 
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0) And Fiv. Poinerance? 
14 4 I was told { had met him the last time, and the only 
15 time I remewber eceing him, which was in June, 19706. 
16 Q When wos the first time you met Mr. Becker? 
17 A I can't veally remember thet, but it as after he 
become oa partner, after they became Flieschner Becker 
18 
Associates. 
19 
| Q What wes your relationship to Mr. Fleschner? 
20 | 
A We weve friends. 
21 
Q Social. acqvalntancec? 
22 
A Yes. : 
23 
Q How often Gid you see Mr. Fleschner? 
24 


MR. ALMIS'TEXN: Exeuse me, during what time 
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was sald about this Defencants! Exhibit 6. 


~ 


MR. ALENSTEXI: That she hes tole 


Oo OUR 


already. 
A He said it looked like a fund we should leave and 
essentially that's all he said. 


Q Did. he explain why? 


QAZ—AvVOS 


MR. ALENSTEIN: That she has also answered. 


O Ol = 


MR. BESHAR: Come on, Counsel, stop inter- 
fering. Just let the thing go, really. 


Ke explained it head a disproportionate amount of 


lSPanre2 


victcd stock in 1%, what to him was « frightening thing 


for our sales. 


$ 
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Q Did he indicate what he thought were sensible 
ratios? 
A No, he did not. 

Q Did he explain to you what restrictad stocks 


wore? 


eapentlpienedad-asneeeeeneeeee 


A - knew whet sxestrieted stock was. I Gid not know An 


‘ 
detail what one kind was versus another. But I had hae 
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experience with restricted stocks. E 
Q Did liv. Abrems tell you something you didn't 
already know when you discussed that with him? 


A Actually, he didn't. He confirmed what we suspected, 


but he confirmed it es an expert, aS an accountant lookiny: 


Qque<eee 
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Auxrcham3on 
Q When was that? 
A Ve had read it in January. It was sometime in the 
Carly pert. And he read it. And he said he thought -- 
ne Nac, by tha Wey, Seen vhe roport the year before and he 


had spoizen very highly of the fund, having read the 1968. 


B22—-4590 


When he road the '69, he said he thought we should get out 


@5 soon a3 possible. 


Ql me 


o al “ 
nw: otra 
t) VOL? Warg7e 


A For the reason thas so much of the investment was in 


non-selcble securities 


CPrFPNnarpz 


Q > mail ” comment about “the performonce 
of the partnership over the prior year? 
A No. 

Q . None at ali? 

No. 


Q Did you discuss the State of the stock market 


q ¥2eEN was this meeting, do you remenver the date? 
I don't romerheor. 


Q Do you remember what month it was in? 


Was iv January? 


O2— 430" 
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€. Do you have eny way of pinning it down? vo 
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you leen &@ Giary 


Q When did you first give notice to the partnership 
of your intcnticen to withdraw? 
A In July of i97CG. 

Q Between the time you received the 1969 fiscal 
yeor roport and duly, 1670 did you meet with Me. Flesehner 
Oo? ony other paroner of Tleschnea> Becker? 

A Yes. 
Q Who was that? 


A tT met with Mr. Flecchner, as I told you, and I met 


with Me. Beexer in the absence of Mr. Pieschner. 


¢ How many meetings were there? 
A three. 
Q hen were they, Go you rememoar? 
A fy first ome with Me. Flesehner was, L thin, 27 


Feoruary scr2cime. 


Q You don't remember the date? 
A No, indeed. 
4) Can you tell us what you discussed at that 


mecelnpgy? 
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he. Alenstenn has given you, which listed our 
CONSPLuusienSs eMd our wi irawalo up to the end of 1959. 
Q y"thee cocunen' this the “ocument you 
mean (indicating)? 
A Yes. 


MR. CARLTON: Would you please mark this as 


Own OA2KATO'. Ae 


Lefenéants’ Exbhicvit 16 for icentificatien. 
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(Document headed “"Fleschner Becker Assccistes 


Capitel Accounts” mavked Defendants’ Exhibit 16 
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you hox come this documens nod 
.been prepared? 
A : nean I know how come. My husband had had -- 
MR. ALENSTELIN: The question is aid he 


voll you. 


0 Do you knew why 
i can only sucess that he was trying to show me -- 
PIR. ALUNSTETIN: No eiesseo. 


Do you know at whose request 1t was prepared? 
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Nobody voquecced it be prepared? 
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a) Had vyou had ony discussions with Ih’. 


prior to your neeting with him tn February? 


Azo 


Q And subsequent to Pecember 15 1969? 
> 


on = 


N 10 Q Do you know vhether Dr. Abrahamson hea? 
A 
$ , 
11 A Yes. 
S 
A ‘ a —_ 
u 2 Q Vhen was vaav? 
S 13 A I thint: he saw him in late January or early February, 


14 


ihatever it was. It was before I did. 
Q Where vay Che meeting with Ii. Tlescrhnexs, tne 


| 
| 
| 
Tobruary meotins? 


15 


16 
A Mine? i 
17 


Q Yes. 
48 


f Av Aunecn. 
19 | 

0 Were you alone? 
20 ji 

A Yos. 
21 
Q Can you give us the suostance of the conversation 

22 


wnich you ! :d? 
A He gmoneraliscd abouts tie mares ond abcue how he had 


23 
thought it would do becter; thot he thought it would Go 
23 
{ 
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A I remember saying thes it wes -- that I didn't think 
they hod folicwed their own advice about hedge funds, 
about the way they had planned to run their fund. 

Q Wnat precisely did you say? 

Oh, I don't imow what precisely I said. 

Q Did you teil him in what respect you thought 
he had not followed his own advice, as you put it? 
f 
ficured in the paper as saying he thought such funds should 
pe run very conservatively. 

a) Whet do you mean by “such funds"? 
A Eedge funds. T know that this fund, or I thought 


this fund wes modeled after A. W. Jones. 


abous his owa fund. 
4) What else aid you say to ir. Fleschner? 


That's all I remember saying. 


‘ 


0) Was this meeting prior to your meeting with 


Abrans or after? 
P2iL0r» 


0 When did you next meet with Mr. Fleschner or 
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Mr. Becker? 
A Well, LT had met wita i. Piesenner and Mr. Beels<si 
there in.tMay. 

Q Where was the meetin? 
A At their office. 

Q Was Dr. Abrchamseon with you? 
A No. 

Q Had Dr. Abvahanson, to your knowledge, had a 


meetinces With Me. ifleseciiner or Mr. Becker in the interim? 


A No. 

Q Had you talked to them on ‘ths telennons in the 
interin? 
A No, I think I only -- to make this dete. 

0 Did I aslt you whether the meeting was at 


Mr. Fleschner's office? 


A I think you did, but it was. 
a) Would you please tell us the substance of the 
Giccuscsion which you read at chat meeting? 


MR. ALENSTEZN: Ave we now talking about the 
May meeting? 
MR. CARLTON: Yes. 
A Well, I asked them how they were doing. I am tryinz 
to think Just onoaecly what our conversation was. It was 


then for the first time that I brought up the subject of 
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TetueTLetcd ssock. 
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G} Wnat did you say? 


i32 


I askeu them if they still owned a great deal of 


Q Who is "then"? 


Mr. Becker and Mr. Mleschner. 


QO2—AMoO 


Q They were both there? 
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They were both there. 
ra) What was their response? 


A Mr. Fleschner's response was yes, in companies that 


N 
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they had thougaye were good. I neviced the past tense at 


t I asked him where he thought this fund was 


“10 


going at, and he said it wes going to be a very conservative 

fund. He did not use the word "continue" as a conservative 

fund. talked of it as he had in 1965. That that's his 
fund. 


Was that your entire discussion? 


Q Did you tell Mr. Fleschner or Mr. Becker at that 
mecting that you wented to withdraw from the fund? 
A No. 
MR. ALENSTCIN: Off the record. 
(Discussion off the record.) 


Wnen did you novify “he partnership that vou 
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Abvananson 


wished to witadvroew as eae 2iimited partner? 


mMr:v0oNM 


UR. ALDWOYEL: Tnec has been asked and answeveu 


te 


has: 10° nec? 
MR. CARLTON: I am trying to refresh my 
recoliecvion. 


On the date in June when they received the letter -- 


O2—-—AwsTonr 


Do you have a copy of that letter? 
MR. ALEMSTEZTN: It nas been handed to you. 


Off the record. 


i 
5 
0 
N 
A 
S 
s 
A 
v 


‘Discussion of f the record.) 


BY IR. CARLTON: 


ig 


Q % me just saow you a copy of a letter dated 
July 23, 1970, and ask you whether or not that is a tue 
copy of she letter which you sent to the partnership? 
A Yes. 

KR. CAr../.~'* Would the reporter please mark 
that as Defendauts’ Exnivit 17. 

(Letter datel suly 23, 1970 referred to 
above marized Defendants' Exhiodit 17-A for identi- 
fication, this date.) 

MR. CARLVON: Will the reporter mark for 
identification a sinilar letter dated duly 23, 1970. 


apparentiy cigned by Robert Adrahamson and addressed 


i ed 
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i Adranaiison : 58 
B 
(¢] Q _ ? : i 
to Tleschner Beeler Associaves as 17-3. 

z 2 
A - 
K 3 | (Lester dated duly 23, 1970 from Rebert 
Rr 


4 Abrahamson to Vleschner Becker Associates marked 


Defendants’ Exnibit 17-B for identification, 


Q S | 

R : 

T 6 this dave.) 

t 

N 7 0 Between your meeting with Mr. Abrams in 
G 


February of 1970, or thereabouts, and July, 1970, did you 


1 8 
; 9 have any further meetings with Mr. Abrams? 
N 10 A Yes. 
A 
b>) Tie Q Yhen were thoy? 
oe 
: we A Tn May or Juna of 1.970. 
s ‘a Q How meny meetings were there? 
t A One, as I recall. 
14 
1S Q Can you tell us what your discussion was with 
‘i. My. Abvans at that meeting? 
A Yes, it was'a meeting at which we discussed what the 
17 
pertnership agreement allowed us to do in making with- 
18 
Grevals befove tinal wichdrawai. And, if I recall, there 
19 
was on item in there which said that a partner,at the 


25 per cent in a given year of the cepital he had started 


the year with. Well, 25 per cent of what we had was roughly 


20 
plecsure of the feneral partners, could withdraw up to 


$250,000 7% the start of the yeor. And Mr. Abrams at this 


“ polnt, which was May -- probably May, sumpested that we 


Defendant Harry Goodkin & Co. Rule 9(g) 
Statement in Opposition to Plaintiffs’ Motion 
for Summary Judgment 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROWERT ABRAHAMSO MARJOKIE ABRAHAMSON, 
Plaintiffs, 
73 Civ. 346 tate) 
~against- 

MALCOLM LESCHNER, WILLIAM J. BECKER, 
HAROLD B. EHRLICH, LEON POMERANCE, 
FLESCHNER BECKER ASSOCIATES and HARRY 
GOOUKIN & COMPANY, 


Defendants 


GOODKIN & COMPANY PURSUANT 
TO RULE 9(g) IN OPPOSITION 
TC PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT 


Defendant Harry Goodkin & Company contends that a 
to the following material facts there is no genuine issue to be 


tried: 


Defendant incorporates by reference its 
Statement pursuant to Rule 9(g) dated January 24, 1974, which was 


submi d in support of its motion for Summary judgment. 


Prior to 1970, generally accepted accounting 
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principles did not require that financial Statements of investment 
partnerships, such as FBA, indicate investments in securities not 
registered pursuant to the Securities Act of 1933, 


Section: 77(a) et seq. 


Defendants did not profit or receive any 
financial benefit because of the Plaintiffs’ decision to remain 
dimited partners in FBA until september 30, 1970 instead of 


withdrawing on september 30, 1968. 


| PBA by plainti:ts did not 
share withgutl partnership 


Plaintifis' capital accoun 


S. Prior t 
for the fiscal year ending 


1968, defendants Fleschner 


‘| 
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Defendant controverts the assertion of para- 
graph 14 of plaintiffs" stutement. [It claims that the plaintiffs 
were intormed of FBA'S investment in unregistered securities and 
Maintains that pluntiifs, } heir prior cexpericnece with 


unregistered sccuritics, were fully familiar with the meaning of 


the terms “private placement” and “unregistered securities". 


Defendant disputes the validity of the per- 
centage figures presented in paragraph 15 of plaintiffs’ statement 
@s inaccurate and misleading. It contends that any such calcula- 
tion must be bused on the total value of FBA's invested assets 
including cash and cash equivalents, short sales and other inves? 
ments. It asserts that the percentage ot vr BA's ‘ot. 1 investmerts 
invested in restricted securities were *s follov 

9/30/67 7.52% 
9/30/68 38.79% 
2/30/69 49.85% 
Defendant denies the accuracy of the figures 


presented in paragraph 16 of plaintiffs’ statement. 


Defendant denies the assertions of paragraph 
17 of plaintiffs’ statement except admits that the partnership 
agreement contains the withdrawal provision to which plaintiffs 
refer. It stat 3s that plaintiffs knew of FBA's investments in 
unregistered securities at least as early as 1967, and that 
plaintiffs did not withdraw at that time and would not have 
withdrawn and did not withdraw for that reason in 1968, 1969 or 
1970, but withdrew cause Of a decline in the partnership's 


asscts and &@ gcuerul decline in the securities market. 


D'AMATO, COSTELLO & 


N 


By Qu OCR ‘ 
A Momber of vairm 
Attorneys for Nefendant 
HWaery Goodkin «& Company 
1lGo John Steet 
Dated: New York, New York New York, N.Y. Loo0+ws 
Apettl 22, ya 
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Defendant Ehrlich’s Rule 9(g) Statement in 


Opposition to Plaintiffs’ Motion for 
Summary Judgment 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and MARJORIE ABRAHAMSON, 
Plaintiffs, 
71 Civ. 344 (RLC) 
~against- 
MALCOLM K. FLESCHNER, WILLIAM J. BECKER, 
HAROLD B. EHRLICH, LEON POMERANCE, 
FLESCHNER BECKER ASSOCIATES, and 
HARRY GOODKIN x COMPANY, 


Defendants. 


STATEMENT OF DEFENDANT HAROLD B. 

EHRLICH PURSUANT TO RULE 9(G) IN 

OPPOSITION TO PLAINTIFFS! MOTION 

FOR SUMMARY JUDGMENT 
Defendant Harold B. Ehrlich ‘" irlich") incorporates by 

reference herein his statement pursuant to Rule 9(g), dated 
January 25, 1974, submitted in support of his motion for summary 
judgment, and contends that as to the following additional 


material facts there is no genuine issue to be tried: 


1. The financial statements of Fleschner Becker 
Associates ("FBA") for the fiscal years ending September 30, 
1967 and September 30, 1958 were prepared and mailed together 


with®ta accompanying accountant's report to the partners of FBA 


by defendant Harry Goodkin & Company ("Goodkin"). 


2. Defendant Ehrlich was not a partner of FBA for 
either fiscal years 1967 or 1968 and did not participate in 
the preparation of or any discussion of the format or content 
of siiid statements prior to their being mailed to the partners 


of FBA. 


3. The reports of defendant Goodkin accompanying the 


1967 and 1958 financial statements of FBA both referred to 


"securities held for investment", a term used to refer to 
securities not registered ("unregistered sectrities") pursuant 


to the Securities Act of 1933, 15 U.S.C. §§ 77A et seq. 


4, By virtue of her ownership of unregistered stock 
of Foote, Cone & Belding, plaintiff Marjorie Abraha.ason 


understood what unregistered eecurities were. 


5. Prior to 1979, generally accepted ascounting 
principles did not require financial statements of private 
investment partnerships, such as FBA , to separately set forth 


investments in unregistered securities. 


6. The aforesaid financial statements reflected that 
PBA had total investments in securities and put and call 
options at market of $28,754,552.30 as at September 30, 19567 
and $34,503,701.73 at September 30, 1958. 


7. Both the 1957 and 1968 financial statements set 
forth the liabilities of FBA in respect of short positions and 
puts and calls. Said liabilities were $20,999,508.38 for 
fiscal 1957 and $16,825,701.55 for fiscal 1958. 


8. All withdrawals by plairtiffs from FBA during the 
fiscal period ending September 30, 1959 were withdrawals from 


plaintiffs' Capital Account. 


RESPONSE TO PLAINTIFFS! 


RULE 9(G) STATEMENT 


1. Defendant Ehrlich controverts any implication in 
paragraph 8 of plaintiffs' Rule 9(g) statement that he approved 
the financial statement prepared by defendant Goodkin for 
fiscal 1968. 


2. Defendant Ehrlich controverts that he was a general 


partner of FBA in respect of the fiscal period ended 

September 30, 1958 and/or that he was ever empowered to approve 
Or disapprove any document relating to said period. He further 
denies parti:ipation in the preparation of or any discussion 

of the fiscal 1958 financial statement of FBA prepared by 
Goodkin prior to the mailing of such statement to the partners 
of FBA. 


3. Defendant Ehrlich admits that “monthly reports" 
were sent to the partners of FBA as asserted in paragraph 11 
of plaintiffs' 9(g) statement during the period he was a 
partner of FBA from October 1, i968 to September 30, 1969, but 
denies their materiality or that said reports were ever in- 
tended to be full reports of FBA's investment positions or 


activities. 


4. Defendant Ehrlich further contends thac no 
"monthly report" issued during the fiscal period in which he 
was @ partner of FBA contained more than a brief comparison 
of the aggregate gain or loss in FBA's portfolio with the 
performance of the Standard & Poor's 500 Stock Average for 


the same period. 


5. Defendant Ehrlich incorporates herein paragraphs 


numbered 3, 4, 5 and 6 of the Response of defendant Fleschner, 
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Becker and FBA, dated April 22, 1974, to plaintiffs' 9(g) 


statement. 


Dated: New York, New York 
April 26, 1974. 


HILL, BETTS & NASH 


By: Wa WY) (), YAMA 
ember of the Firmac) 


Attorneys for Defendant 
Harold B. Ehrlich 

One World Trade Center 
Suite 5215 

New York, New York 10048 
(212) 466-4900 


Defendant Ehrlich’s Affidavit in Support of . tir 
Motion for Summary Judgment and against 
Plaintiffs’ Motion 


UNITED STATES DI [STRICT COU 


ROBERT ABRAHAMSON and MARJORIE ABRAHAMSON, 
Plaintifi., : 71 Civ. 344 (RIC) 
~against- 
MALCOLM K. FLESCHNER, WILLIAM J. BE I : AFFIDAVIT 
HAROLD B. LICH, = RANCE IN OPPOSITION 


FLESCHNER BECKER ASS ( 
HARRY GOODKIN & COMPAN Y, 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) 


HAROLD B. EHRLICH, being duly sworn, deposes and 


1. Iam a defendant herein and reside at 146 Central 


|; Park West, New York. 
li 


T 
2, This affidavit is submitted in support of the 


motion on my behalf for summary judgment and in opposition 


‘ 


to plaintiffs' motion for summary judgment. 


| 
} 3. I oecame a general partner of Fleschner Becker 


|! Associates ("FBA") on October 1, 1968. I withdrew from the 

| management of the partnership business on July 24, 1969 and 

' trom the partnership itself effective September 30, 1969. 

plaintiffs, who were friends of defendant Fleschner, became 
limited partners of FRA (then the Fleschner Company) on or 
about July 1, 1965 and cease. to be partners on or about 

‘ September 30, 1970. Plaintiffs were participants in FBA for 
approximately 3 years and 3 months prior to the time I became 


a partner and they remained | imited partners for a year after 


I withdrew. 


4, To the best of my knowledge and belief, I have 


never met, spoken with or had any personal contact whatsoever 


with either of the plaintiffs. 


5. I was not a partner of FBA during the fiscal 
year ended September 30, 1968 and did net participate in any 
manner in the preparation of the statement of financial 
condition of FBA for that period or the accompanying accoun- 


tants' report to ne partners. Nor did I discuss the statement 


or report or any drafts thereof with any partner of FBA or FBA's 


certified public accountants, defendant Harry Goodkin & Company 
("Goodkin") either prior to the mailing thereof by defendant 
Goodkin, in or about December, 1969 or at any time suosecuent 


thereto. 


6. During the fiscal year beginning October 1, 1968 
and ending Sept«mber 30, 1969, the sole period during which I 
was a partner of FBA, no "monthly report" issued by the part«er- 
ship ever contained more than a one sentence statement as to 
the aggregate gain or loss in FBA's portfolio as compared to 
the performance of the Standard & Poor's 500 Stock Average for 
the same perici. Said reports were never intended by FBA to 
be full reports of FBA's activities or of the individual holdings 


in its portfolio. 


7. %I am a Chartered| Financial Analyst and have been 
employed in various capacitieq in the securities industry since 
1957. I have read the affidavit of plairtiffs sworn to on 


March 11, 1974 and pertinent portions of their depositions in 
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this case. While I have no personal knowledge as to any alleged 
conversation between defendant F.eschner and plaintiffs prior to 
their investment in the partnership in July, 1965 or thereafter, 
I believe that plaintiffs' assertion that they were seeking a 
“conservative” investment in FBA is on the face of their own 
affidavit and the exhibits annexed thereto, preposterous. I 
further believe that at least in respect of the fiscal period 
during which I was # partner of FBA, the inference that 
plaintiffs would have this Court draw that their claimed paper 
losses were attributable, by and large, to FBA's investment in 
unregistered securities and would not have occurred had FBA 
invested instead entirely in registered securities would prove 


upon trial to be unfounded, 


8. Plaintiffs, alluding to FBA's investment in 
unregistered securities, allege at paragraph 23 of their 


affidavit that: 
"4. in view ov our long-held concern 
for Our financial securit 
would certainly hcve 
limited partners of FBA at the end 
of fiscal 1963 had we known the facts i 
that were being concealed from us. 
Similarly, we would have withdrawn at 

| the end of fiscal 1969 had we known 

the facts". (emphasis added) 


9. The accountants! reports accompanying the 


financial statements of FBA for fiscal years 1967 and 1968 


| annexed recpectively to plaintiffs' affidavit as Exhibits 3 
| and 4 did, in fact, disclose that FBA had invested in unregis- 
| tered securities although plaintiffs say they did not then 


understand the meaning of the term “securities held for invest- 
" 


ment", Whatever lack of understanding plaintiffs may have had, 


however, as to FBA's investment in unregistered securities, the 
’ , 


statements for fiscal 1967 and 1958 unquestionably showed that 


FBA's investment position was at sharp variance with pluintiffs' 


claimed portfolio objectives, 


\' 
iF) 
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10. FBA's statement of financial condition as of 
September 30, 1967, annexed to plaintiffs! affidavit as 
Exhibit 3, disclosed that compared to total investments by 
FBA in securities and put and call options at market of 
$28,754,652.30, FBA had liabilities in respect of securities 
short and the proceeds on unexpired put and call options sold 
ef $20,999,508.38 or equal to approximately 73% of FBA's 
total investments in securities and put and call options, 
Similarly, FBA's statement for the period ended September 30, 
1968, annexed to plaintiffs' affidavit as Exhibit 4, showed 
that against investments by FBA in securities and put and 
call options at market of $34,503,701.73, FBA had liabilities 
in respect of shorts and proceeds on unexpired put and call 
options sold of $16,825,701.55 or equal to approximately 49% 


of FBA's total investment in securities. 


21. Short selling and the writing of and trading 
in put and call options are engaged in by a very limited group 
of highly scphisticated investors and are among the most risky 
of investment techniques. Generally, such investments are 
prohibited by law for insurance companies and other regulated 


institutional investors, 


12. By contrast, private placements involving the 
purchase of unregistered securities are significant forms of 
investment for insurance companies, pension funds, banks 
and other large institutional investors concerned with port- 
folio safety and at the same time with obtaining a hedge 


against inflation and the prospect of capital gain, 


Many 
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of? these placements involve, as they did in the case of FBA, 
the purchase of debt securities with equity participation 
features either in the form of warrants or convertibility. 
This is amply borne out by the list of FBA's private placements 
between July 1, 1965 and September 30, 1970, annexed to 
plaintiffs' affidavit as Exhibit 12. The list indicates that 
the major portion of private placements purchased by FBA 
involved debt obligations in the form of notes or convertible 
bonds coupled with warrants or other rights to purchase the 
stock of the issuer. Normally, warrants or debt instruments 
with conversion rights move in sympathy with the stock of 
the issuer so that a private placement package may afford the 
investor the advantage of the safety of principal and return 
of a debt instrument and prospect of gain through exercise or 
sale of the warrants or conversion, as the case may be, In 
the case of stock purchased in a private placement, the terms 
of purchase often provide, as I believe they did in the case 
''of FBA, for the purchase of the stock at a substantial discount 


from the existing market price and for registration. 


13. Plaintiffs claim that had they known prior to 

. September 30, 1968 of the extent to which FBA's portfolio was 
eeniendea of unregistered securities, they would have with- 

drawn at the earliest possible time in light of their 
|, purported investment objectives. Yet, plaintiffs elected 

to remain in FBA when the statement for fiscal 1967 and again 
the statement for 1968 unquestionably showed the extent to 
| which FBA was engaging in short selling and the writing of and 


trading in put and call options. Moreover, even after plaintiffs 


\\ gay they first learned of FBA's investments in unregistered 


, effort to demand an early withdrawal notwithstanding their 


partners in FBA until September 30, 1970. I, in fact, lost 


- Sworn and subscribed to 


securities upon receipt of the fiscal 1969 report, they made no 


Claim now of fraud, 


14. I made no piofit and derived no finencial 


benefit because of plaintiffs! decision to remain as limited 


more than $100,000 on my investment when I withdrew from the 
partnership. 


before me this 26th day 
of April, 1974. 
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Jaffe’s Affidavit in S:.::;;;ort of Defendant Ehrlich’s 
Motion for Summary Judgment and in Opposition 


to F: ointiffs’ Motion 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ROBERT ABRAHAMSON and MARJORIE ABRAHAMSON, 
Plaintiffs, 71 Civ. 344 (RIC) 
-against- 
MAICOLM K, FLESCHITER, WILLIAM J. BECKER, AFFIDAVIT 
HAROLD B, EHRLICH, LEON POMERANCE, IN OPPOSITION 
FLESCHNER BECKER ASSOCIATES, and 
HARRY GOODKIN & COMPANY, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


MARK M, JAFFE, being duly sworn, deposes and 
Bays: 
1. I ama member of the firm of Hill, Betts & Nash, 
attorneys for defendant He\old B- Ehrlich ("Ehrlich") nd am 
| fully faailiar with the pleadings and proceedings heretofore 
i had herein, I submit this affidavit in support of defendant 


! Bhriich's motion for summary judgment and in oppositinn to 


plaintiffs' motion. 


' 2. It is uncontroverted that defendant, Ehrlich 


i 

if 

| became a general partner of Fleschner Becker Associates ("FBA") 
on October 1, 1968 and that he withdrew from the management of 


j the partnership business on July 24, 1969 and from the partner- 


| ship itself effective September 30, 1969. Plaintiffs, became 


; Limited partners of FBA (then the Fleschner Company) on or about 


, July 1, 1965 and ceased to be partners on or about September 30, 


|.1970. 


rf 


3. Plaintiffs in their Memorandum of Law submitted 


in opposition to defendents' motions for summary judgment and 


4n support of plaintiffs' motion for summary judgment at 
Point I(F) p. 39 et seq., concede that the rule of Guild v. 


“Herrick, 51 N.Y.S. 2d 326 (S.Ct.N.¥.Co. 1944) applies in this 


¢ .nd that a partner may be liable only for wrongdoing by 4 


i 
\ 
li 
\, 


Nt 


partnership which occurred during the period he was & partner. 
I respectfully submit, therefore, that apart from the other 
grounds ..¢°d on behalf of defendent Ehrlich, he is entitled- 
to partial summary judgment insofar as plaintiffs allexve 
wrongdoing and damage by the partne: ship for periods when he 


wa. not a partner in FBA. 


Sworn to and subscribed 
to before me this 29th 
day of April, 1974. 


Be i Lith 
// KS Ad trp 
C Clb {4 =f lZ'{Ligtu J! 
‘ 
EDWARD WH. DUCGAN. JR 
Motery Fils Sic. cf How York 
@.. $1. 55:27°9 
Qusi.! " Sant 


‘ ) ’ 
Comai.seics ih y.cc Lace 33, 1976 


Order and Opinion of Judge Carter 


UNITED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK 


ROBERT ABRAHAMSON and 
MARJORIE ABRAHAMSON, 


Plaintiffs, 
- against - i 344 
MALCOLM K. FLESCHNER, WILLIAM J. BECKER,: 
HAROLD B. EHRLICH, FLESCHNER BECKER 
ASSOCIATES, and HARRY GOODKIN & COMPANY, : 


Defendants. 


BAR AN CE Ss 


Messrs. Shea Gould Climenko & Kramer 
330 Madison Avenue ; 
New ita New York 


art oy Ce es ae 


Pavuéceek for Plaintiffs 


SA Sullivan & Cromwell 


8 Wall Street 
w York, New York 10005 
By: Richard E. Carlton, Esq. 


Attoxneys for Defendants 
Malcolm K. Fleschner 
William J. Becker 

Fleschner Becker Associates 


Messrs. Hill, Betts & Nash 

One Worid Trade Center 

Suite 5215 

New York, New York 10048 
by: Mark M. Jaffe, Esq. 
Attorney for Defendant 
Harold B. Ehrlich, Esq. 


Messrs. D'Amato, Costello & Shea 
116 John Surecet 
New York, "New York 10038 
by: Richard G. McGahnren, Esq. 
Kenneth A. Seraat, Esa. 
Attorneys for Defendant 
Harry Goodkin & Company 


CARTER, District Judge 


aca 
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Plaintiffs, Marjorie and Robert Abrahamson, 
are fornier limited partners of defendent Plehehnex Peeler 
Associates ("FRA"), an investment partnership. In addi- 
tion to suing the limited partnership, plaintiffs also 
bring this action against three general partners of FBA 
and the firm of certified public accountants which audited 
the books of FBA for the fiscal years 1966, 1967, and 1968. 
Generally, the plaintiffs allege acts of securities fraud. 
Specifically, they assert violations of Section 10(b) of 
the Securities Exchange Act of 1934, 15 U.S.C. §785(b), 
and of Rule 10b-5 promulgated thereunder, and of Section 
206 of the Investment Advisers Act of 1940, 15 U.S.C. 
§80b-6. Federai jurisdiction is based upon Section 27 
of the 1934 Act, 15 U.S.C. §78aa, an? Cection 214 -f the 


Investment Advisers Act, 15 U.S.C. §80b-14. 


Plaintiffs' principal clain is that defendants 
concealed from them that an enormous percentage of FBA's 
portfolio consisted of unregistered or restricted secur- 


1 
ities. Plaintiffs allege that in 1976 they withdrew 


1 “Restricted securitics" are securities 


acquired directly or indirectly from an issuer 
or its affiliates in a transaction not involv- 
ing a public offering. Absent registration, 
such sccurities are subject to restrictions 
eegarding any later public sale. See generally 
SEC Securities Act Release No. 5223 (January 
ll, 1972). 
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from FBA as soon as they learned of FBA's disvroportionate 


investment in unregistered securities, but claim they 


9 


received far less then they would have seceived hid 


1 


they been informed ef the tawih 


at the end of an earlier fiscal y Jt is asserted 


that the concealment of the true facts concerning FBA's 
investments resulted in damages to them in excess 


$1,000,000. 


Background Facts 

The following facts are not in dispute. On or 
about July 1, 1965, plaintiffs became limited partners 
of FBA (then known as The Fleschner Co.) following 
several conversations with defendant Malcolm Fleschner 
in late 1964 and in 1965. In those conversations, plain- 
tiffs expressed their concern for fananc.al security and 
conservatism in investment; Pieschner, in turn, expressed 
his intent to create an investment parinership with a 


conservative investment policy. 


FBA was started as a small partnership. By 
April, 1966, it grew to 35 limited partners, and by 
October, 1968, it had at least 66 limited partners. 
Defendant Fleschner, the person responsible for FB/ 


formation, was at all times a general partner of FBA. 


Defendant William Becker was a gencral partner at. all 
times after Apri), 1966; and defendent Ehrlich was a 
general partner from October, 1968, to Septendber, 16%. 
Whe defencent Harxy Goodkin & Co... ("Goodkin") wan toe 
aforementioned firm of accountants. Year-end financia! 
statements were certified by Goodkin and mailed to plain- 
tiffs. Balance sheets were contained in the financial 
statements indicating FBA's investment in securities. 
The securities were not itemized in the statements for 
fiscal 1967 and 1968. The figure in the balance shects 
showing FB?.'s securities investment was designated "mar- 
ket value." Goodkin sent drafts of the certified finan- 


cial statements to the general partners of FBA for their 


review before it nailed them to the limiicd pariucrs. 


The ceneral partners alsc mailed monthly reports 
to FBA's limited partners. Those reports were mostly 


concise, one-page statements setting forth the porcentace 


increase or decrease in the value of PBA's investments 


for the year to date and comparing this performance with 
the Standard & Poor's 500 Stock Averaye activity within 
the same period. The report also contained comments 
characterizing FBA's overall approach to investment 


opportunitics as "low risk" or "conservative." 2 


2 The following are some cxamples of those 
comnicnts: 


(Footnote continucd) 


2°¢a 


During the period September, 1967, through 
Septenber, 1968, FBA increased its investment in unregis- 
tered securitics from approximately 15% to approximately 
. 3 . . . . . 

72% of its portfolio. During this tiwe the moncthly reports 
sent to plaintiffs and all other ” ted partners uniformly 


described the company's “investment posture" as “most 


conservative." 


(Footnote continued from previous page) 


“We continue to maintain a low risk 
stance." (Report dated November 2, 1967); 


"We remain in a most conservative 
posture." (Report dated December 1, 1967); 


"We have maintained the previously men- 
tioned J<w ris) stance through lie curscent 
market weakness." (Report dated February 2, 
1968); and 


"Our investment posture remains most con- 
servative." (Report dated April 2, 1968). 


Plaintiff£s' Memorzndum ..t 7-8. 


3 There really is no dispute con- 
cerning these figures. Defendants FBA, 
Fleschner and Becker merely contend that 
the percentage calculations stould be 
bascd on the total value of FBA's invested 
assets, rather than limiting the denominator 
to investments in securities. 


ge 
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Between September, 1968, and September, 1969, 
FBA's investment in unreqistered securities fluctuated 
from about 72% to 88% of its portfolio. The monthly 
XCPOV.s wade no peasison of bhe vusreuentecea eccacit: 
In cither Decembcr, 1969, or January, 1970, plaintiffs 
received the year-end financial statements for September, 
1969, prepared by a new accounting firm, and a footnote 
to the statements revealed that approximately 77% of 
FBA‘'s total investment in securicies consisted of unregis- 
tered securities. Allegedly learning ef this fact for 
the first time, plaintiffs withdrew at the esrlies possible 
time after receiving the 1969 statements, that is, Septen- 


ber, 1970. 


It is undisputed that the following figures 
represent the capital contributions, interim withdraw: is 


and final distributive shares of the plaintiffs: 


Robert ihoorihawson 


Date Capital Contributions Withdrawals 
July 1, 1965 $150,000.000 

Sept. 30, 1967 $ 8,600.00 
Sept. 30, 1968 32,500.00 
Sept. 30, 1969 70,000.00 
Sept. 30, 1970 45,500.00 


Distributive share on 
withdrawal from the 


Partnership 150,097.00 
TIUTALS $150,000.00 $306,097:09 
Net Profit $156,097.00 


Date Capi ial Contributions Withdsezi. 
Joly 1965 $360,000.60 
Oct. 1966 2, OS2<2e 
Sept. 1967 Ssoa7,015. 
Oct. 1967 266,847.13 
Sept. 1968 58,000. 
Sept. 1969 52, 5C0. 
Sept. 1970 73,500. 
Distributive share on 

withdrawal]. from the 

partnership $341,565. 


TOTALS $449,499.35 $582,580.70 


Net Profit $133,081.35 


Plaintiffs claim of damages in excess of 


$1,000,000 results from comparing what they actually 
received when they withdrew from FBA, and the amount 
they would have received if they had withdrawn as of 


the end of September, 1968. They assert that they would 


have withdrawn eavlicr but for defendants! failure to 


divulye the existence and extent of FDA's investment 


gistered securities and the omission of this 
information in the year-end and monthly reperts mailed 
to them. ‘Iney claim reliance on the statements, reports, 
and p2rson2a. representations ef Fleschner in retaining 


their investment in FBA until 1970. 


297a 
Discussion 


All defendants have noved for summary judgment 
pursvant to Rule 56, F.R.Civ.?P., and aj] defendants hsve 
joined in the following contentions: 1) that plaintiffs 
have suffered no damages; 2) that the FBA agreement of 
limited partnership signed by plaintiffs authorized the 
purchase of securitics of every kind; 3) that plaintiffs 
were entitled to inspect FBA's books and records and, 
therefore, are chargealle with constructive knowledge 
of the existence of FBA's investment in unregistered 
securities; 4) that defendants were not "investment 
pbviaeee? within the meaning of the Investment Advisers 
Act of 1940. Additionally, defendant Goodkin claims 
that there were no material nondisclosures in connection 
with the purchase or sale of a security within the mean- 

ng of Rule 10b-5, and that Goodkin did not act in con-': 


cert with the other defendants. Defendant Ehrlich con- 


tends that if any wrongdoing occurred, it did not take 


place while he was a general partner of FBA. 


Plaintiffs have also moved for summary judgment. 
They assert: 1) that their withdrawal from FBA constituted 
of a "security"; 2) that the alleged nondisclosure 


occurred "in connection with" the purchase or sale of a 
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security; 3) that the defendants' nondisclosure of 
FBA's investment in unregistered securities was a con~ 
cealment of a nmeterial fact; and 4) that "causation" 
is presumed from the alleged matcriality of the non- 


Gisclosure. 


Defendants' motions for summary judgment must 
be granted. While summary judgment is not generally 
favored in this Circuit, and is sparingly granted in 


complicated securitics cases, see, ec.g., Schcenbaum v. 


Firstbrook, 405 F. 2d 215 (2d Cir. 1968) (cu banic), cert d2nicd, 
395 U.S. 906 (1969), this case presents a situation where 
summary judgment is appropriate. "The motion will be 
grante2 when it rsiser at least one legally sufficiont 
defense that would bar a plaintiff's claim and involves 
no triable issue of fact." Wright & Miller, Federal 
Practice and Procedure, Civil §2734, at 647-48 (3d Ed. 
1973). Plaintiffs have suffered no danages and hence 
have failed to state a cause of action under the Secur- 


ities and Exch :e Act of 1934 or the Investment Advisers 


Act of 1940. 


In granting defendants' motions, it is only 


necessary to consider the primary contcation raised by 


all edcfendants, that the figures representing plaintiffs’ 
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contributions, withdrawals and distributive shares plainly 
show that plaintifit's have suffered no economic injury 
enabling them to suseced in on action for damagrs under 
Rule Wh-5 ¢ Section 2 ] fi.3 .coneec - thas tht: 
total amounts received from FBA exceed their capital 
contributions. However, they urge three alternative 
arguments to support their contention that they are 
entitled to the difference between the amount they would 
have received if they had terminated their partnership 
interests in 1968, and the amount they actually received 


in 31970. 


The first argument is that many of their 


interim FEA withdrawals were withdrawals of partner- 

Ship income which should net be counted in determining 
gain or loss upon liguidation of their interests. 
Secondly, it is argued that even if ail withdrawals 

are countee in determining the amount received,with a 

net gain therelby resulting, case lew requires avarding 
them damages in the sum claimed. Finally, they assert 
that a cause of action which may fail for want of danages 


under Rule 10b-5 does not necessarily fail under the 


Investment Advisers Act. 


‘at 
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1. The Natue of the Withdrawals 


In sum, plaintiffs submit that many of the 
Hier withdrawals cuncinted of Theda ehare ek purtecy- 
Ship income, akin to the receipt of dividends on stock 
or of interest on bonds, such sums allegedly being 
immune from profit/loss calculations in a Rule 10b-5 
Suit. Because of this purported similarity, it is con- 
tended that certain withdrawals should be ignored in 

hai 4 : 

determining damages. Defendants counter with a three- 
fold response: ‘first, the limited partnership interests 


were not intcrest-besriny or dividend-paying, and any 


rp | 
un 
rh 
0 
23 
~ 
> 
Q 


interim withdrawals were actually deductions 


Abrahamsons' capital accounts; second, the 1967 and 1968 


financial statements for FBA reveal net ordinary losses, 
thereby refuting plaintiffs' claim of withdrawal cf 
partnership inccne; end third, the characterization of 


the withdraval is irrelevant in any event, for payments 


of any type received fiom a defendant must be taken 


into account in computing 4d plaintiff's damages. 


4 Even if all the interim withdrawals 
are deducted, Robert Abrahamson would still 
have a net gain of $87.00. However, similar 
total deductions woula leave Marjorie 
Abrahamson with a net loss of $107,034.35. 


It is unnecessary to decide the proper charac- 
terization of some or even all of the vithd@rawal=, for al} 


wens to plaints £- 
d L 


or interest, must be counted in determining the amount 


of actual loss that can be recovered in Section 10h litigation. 


Few cases have arisen concerning the measure 
of damages in Rule 10b-5 actions, and none at all conce-n- 
ing the inclusion of interim withdrawals from a limited 
partnership; I am persuaded that in a 


damages, if any, iffs hav 3 -red inclusion 


of plainti " withdrawals are require< Fershtman v. 


Schect:man, 5 Pes PEt, 


405 U.S. 1066 ) the court could 
where a hypothetical limited partner making an initial 


capital contribution of $10,001.00 ‘sould have been repaid 


f. * . : % » oe 
60,609 and would heve cn Gentz tiled to SCOLVG $25, 4205.49 


in profits 


More pacticularly, the Tenth Circuit has held 


under Rule Ojo 5 


° Plaintiffs have consistently maintained 
that the termination of their partnership interests 
was a “sale" of securities. However, they also 
arguc that the execution of their 1968 partner- 
®Ship agreement can be viewed as a purchase of 
securitics. Plaintifits" Memorandum at 44. Con- 
sequcntlv, there is no need to consider anv possi- 
ble difference regarding the measure of damages 

(Footnote continued) 
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entitled to recover any additional outlays attributable 


to the defendgent's conduct less ividends or any ovhe 


payrents rece 


v. MacArthur, 


voting Esplin 


1968), 


1966) (dividends 
ntiff had to be included in 


the court charactcrized 


dividene 
of possc 


seller; 


action for dam: 


(Footnote continued from previ 


in a buy 
suit, thous! 
any differen 
Set ber we Hi 
476 Fs i 


U5; 30s 
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in a class action received consideration in return for 


an agreement not to exccute a judgment against certain 


defendants. These psyments were counted by the court 


in corpating the nawed plaintiffs' damaacs. Recause 
the inclusion of the payments resulted in no damages, 
the securitics act count was dismissed. Finally, in 


-&. Templeton, ihr. 262 Cal. 


App. 2d 690, ? MSs 222. f in a suit brought 
by the plaintiff stomer against the defendant brokerage 
firm, the court in computing the plaintiff's losses 


included divi received and profits im. 


No case law hd been discovered or cited 
which convinces ¢] Ourt that plaintiffs' interim with- 
drawals should n 9 counted in determining their gain 
Or ioss: rn : rminin he extent of the 10b damacdes 
recoverable which is the difference between what they 
invested in FLA ¢é wha she Sccived, 
musi be considered. 
withdrawals addcd 
capital contributions, it is determ:: 

Abrahamson received $156,097.00 in profit. Marjorie 
Abrahamson's withdrawals totaled $582,580.70, giving 


her a profit of $133,061.35 over her capital contribu- 


tions. 
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The Measure of Damages in a 10b-5 Claim 


The plaintiffs' 


the presence and awarding 


ws Chdravals 


no loss, the law is “plai 


damages egval to 


upon the ternination of 


4 
L 


Yr 
a 


they would have received 


"appropriate time." The 


While 


Rule 


dramatically in recent 


on the merits. Consegue: 
are caiculated 
Securitics L 


G\ie« 


Marsh, $ 


ecur 


TE is 
limited 
and 


na 


pa rtn 
thes 


a 2,4 
wiles 


or purchase of 


Rule 10b-5. 
rao7 ‘C2a Clix. 
1066 (1972); 
Motel As 
1970); Lerman 
(SDNY 196 
Trust, {tCurxre 
Rep. 194, 62¢ 


ty ) 


aiff 


ass 
ership 


socliat 


n 
ene 


second arquinent for both 


of Mages 


Gea 


’ 


L Geidll, wilica 


n" that they have suffered 


crence between what they receive 
P 


heir investment in FBA and whe 


h +hev 
i 


ad ey terminated at the 


+ 
L 


6 


only thing “plain™ is tha 


«a cause of action 


Jennines and 


Q7 
Ae 


); Cobine, 


c 
G 


ume 
r sal: 

securities 
Fershtiman v. 


for 
Schectman, 
ESF 1) > Gare denied, 


purposes 
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Sec. 
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in Rule 10b-5 


Forun 651. Nonethe]) 


in J0bh-5 ac 


That Section read: in part that “no persx 

threugh satisfaction of judement in 
a total amount in excers of his 
actual damages or ccount of the act complained of." 
45 ‘U.S.C. §$78bis (ar. W!} , cua images" has been 


most often translated as u pocket. loss," Section 


28(a) has been interpreted s iS to allow a Gcfraue 


buyer to chocic recissicon instead of the difference 


between 1@ valu f what he gave up an e value 
what he 
recover 


Ss u! YS r 


"The gist of the Rule 10b-5 action for danages 
is economic injury to the plaintiff resultins 
proximately from the act of the det lants 


which constitute a violation of the rule." 
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See also Fstate Counseling Service 


sce Inc. V. Morrill Tanich, 


Piorce, Fenner & Smith, 


Inc., 303 F. 2d 527, 533 (10th 


Cix. 1962); Witirer v. Chas, 11962-56 Sransfer Pindes), 


Inc. v. Coodnan, 357 F. Supp. $331, 1333 (8.0. TEL. ISTF2 


rev'd on other grounds, 498 F. 2d 233 (7th Cte. P97 4k 


A close reading of the cases relied upon by 


plaintiffs reveals no support for their claim that they 


are entitled to damages in a situation where no loss 
has been suffered ane where @ evbstantial gain has 3 
fact been mace. Initially, Affi lietoed Ute, suvra, LS 
not any authority for the proposition that plaintif 
are entitled to the difference between the fair value 

of what the celler received and what he would hove 
received had there been no fraudulent conacuct. ALfilist« 


Ute did not abandon the “out of pocket loss" measure of 


20b-5 denages. This yardstick was extended toe ewaura & 
plaintiff the defendant's proiits resulting Frei « freud- 
ulent purchase if those profits exce* tA the plaint iff's 
"out of pocket loss." See Zciler v. Roor. Eicetric 


Manufacturing Corp., supra, 476 F. 2d at 801; Gerstle 


v. Gamblo-Sk: mo, Inc., 478 F. 2a 1281, 2304 (2d Cir. 


1973). The District Qurt in Affiliatcd Ute had found 


that the white transfer agents had purchased the mixed- 


bloods' shares for less than fair value; the Supreme 


- 16 - 


he 
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Court noted that "the defendant were in a position to 
gain financially from [the plaintiff's) sales." 406 


U.S. at 153. Whe Court thon stilted that theo mcs 


"the difference between the fair 
value of all that the mixed-bloaii 
scller received and the fair value 
of what he would have reccived had 
there been no fraudulent conduce 
eee eExcept for the situation where 
the defendant received more than 
the seller's actual loss. In the 
latter case damages are the amount 
of the defencant's profit.” 

Jd. at 155. 


Plaintiffs also re 
opinion in Mitchell v. Texas Gulf Sulphur Co., 446 F. 2d 
90 (10th Cir.), cert. Genied, 404 U.S. 1004 (1971). The 
damages awarded in Mitchell were the amount it would have 
taken a reasorable investor to rce_nves’ in the TCS mar- 
ket within 2@ reesenchblo time after he boacums aware oO 
the txuve facts. Zlthough this ewaere was Ligher in fae 


than an "out of pocket" avard would have been, the épproach 


in Mitchell is not applicable in this case. The court 


was careful in Mitchcll] to warn that its compitation of 


damages was not a uniform rule with broad application 


to all securities cases, id. at 105, and the Tenth cir- 


cuit has limited Mitchell to its facts. See Richardson 


v. Macarthur, supra, 651 Ff. 20 at 43°44, While satoheJjl 


is in probable conflict with Section 28(a), sce The 
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Measurc of Dariges in Rule 10b-5 Cases Involvind Actively 


fraded Securities, 26 Stan. L. Rev. 371, 379 (1974); 


49 Texas L. Rev. 1141 (1571), the conflict need not be 


resolved since the case before us docs not involve a 


reinvestment situation. 


Plaintiffs also misread Janiaan v. Taylor, 


344 F. 2d 781 (lst Cir), cert. denied, 382 U.S. 879 


(1965). In Janigan, plaintiffs were former shareholders 


and corporate directors 


former president of the company in reliance on the latter's 


representation of the cor- 


future course 


poration. The defendant purchased the shares for $40,000 


and sold them two years later for $700,000. The court 


awarded his profit to the plaintiffs, statin 


Tt may, aS in the case at bar, 
be entirely speculative whether, 
ffs not sold, the series 
of fortunate occurrences would have 
happened in the same way, and to 


their same profit. However, there 
can be no speculation but that the 
Gefendant actually made the profit 
and, once it is found that h.e 


t 
acquired the property by fraud, 
that the profit was the pr 
consequence of the fraud, whether 
forseeable or not. It 1s more appro- 
priate to give the defrauded party 
the benefit even of windfalls 

than to let the fraudulent party 

keep them... it is simple cquity 
that a wrongdoer should disgorge 

his fraudulene enrichment. 

rd. at 766. 


(8th Cir. 19 


ALfiliated ute, 


Little appli 
wrongful pro 


that the def 


of their allegedly fraudulent conduct and have no profits 
to disgorge. 
Plaintiffs' final reliance is placed « 
Travis v. Anthes erial Ltd., 173 F. 2a 515 (8th Ciz 
a a = - i 
1973). In Travis, the Richth Circuit held that pl , 
tiffs had standing to sue defendcnts under Pule lt 
where the plaintiffs alleged that the defendants' is- 
representatic encourasgec them to hold tiiir stoc 
until the defendants controllc the market in that tock 
The plaintiffs in that case claimed that they “would 
have sold their stock earlier when a market ... exist 
and the price was hioher." Id. at 521. The facts in 
Travis do not reasonably lead to the conclusion that 
the plaintiffs enjoyed a net.gain, as here, hefore 
instituting suit. Moreover, Travis does not support 
the standares for awarding damages which plaintiff: 


assert are 
read as a pu 


Beneficia 


Vv. 


ap} 
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67), cert. denied, 390 U.S. 951 (1968), and 

As SUMTA. Howover, those cascs can have . 
C 4 on di whore Lhe i ny ellegai 

fit and in fact substantial agreement cxists 

endants have nc. been enriched as a result 


™ 
A 


Ylicable. 


rchaser-seller cas 


) Finance 


ot 


’ 


To the same effect are Myzecl v. Pields, 


ravis 


386 F. 2d 718 


' 


las consistently be 


c following 


2a. 627 (26 Cit.) 
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cert. denicd, 389 U.S. 970 (1967) ("“f£orcced 


exception); or Stockwe 


‘ —— —. —— —— 


eg 


PSth ¢ixy £974} Manor 1] 


Stamps, PS 2a P36, 240) (8th Cizr; 


Central Securities Litigation, 367 F. Supp. 


(B.D. Penn. 1973); Getter v. R. G. Dickinson 


366 F. Supp. 559, 


ed no actionab 


subsequent 
lted partnersihi] 
cid ni cive rise to 
Suit under Ruic y=! at. Vicher supported clain 
reformation e partnership agreement under state 
law. One ground on which the court relied for dismiss- 


ing the complaint for want of jurisdiction was the 


absence of dan 


"Beyond that the plaintiffs have 
suffered no damage from making 
their investinents; rather they 
have reaped laxqe profits." 

7] 


c < 
450 Bs. 26. ee £36 


The Sccond Circuit's decision in Levine v. 


‘ 


Seijon; Inc., 439 F. 2a 328 (2a Cir. 1971), also, seems 
to preclude the rule of damages which plaintiffs advance. 
That case involved a 10b-5 claim by a former preferred 
stockholder of defendant. The plaintiff had alleged 

that the corporate defendent ly represented that 

it would honor a commitment to give preferred share- 
holders the opportunity to exchange their stock for 

common stock. The market price for preferred stock 

rose to reflect the future exchance. The corporation 
never made the exchance; instead it redeemed the preferred 
stock. Plaintiff claimed that he was misled into retain- 


’ 


ing his stoc): in anticipation of the exchange, arguing 
that he was Cemaged because he could have sold the 

shares on the market at a substantially higher price 

than the redemption acquisition price which he ultimately 
received. In affirming dismissal of the 10b-5 action, 


the court summarized the rule of damages in 105-5 cases 


as follows: a defrauded buyer can recover only the 


excess of what he paid over the value of what he received; 


a defrauded seller is allowed to recover not only the 


- 21 - 
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aifference between the actual value and what he received 


at the time of salc, but also any additional profits 
Which the fraudulent buyer has actunlly realined or 


whieh the reller vorld have seceived hed the set 


held the stock for a reasonable time after disclosure. 


The court found that the defendant had obtaincd no 


"enrichment" and received no windfall as a result of 


the tedemption. In fact, the stockholders received 


“a good deal more" than what the stock was worth: 


"The plc 
for the possi} 
an innocent v: 
nothing from 
except th 
experienc a 
fall of 1968. 
stitute t 
C26i(a};, ¢ 
of the Se 

) 


Like Seilon, FBA has obtained no 


Levine, the Abrehemsoens hive not been Caniced. 


To years later the Second Cir- 
cuit modified its statement in 
Levine and s#id’ that a defrauded 
buyer could also obtain, in addition 
to the usual measure of damages, 
windfall profits received by the 
defrauding party. See Zoeller v. 
Boguc Electric Manufacturing Corp., 


supra 4 a Fe 
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Wolf v. Frank, 477 F. 2d 467 (5th CEP}; 
‘cert. .denicd, 414 U.S. 975 (1973), lends further support 


aAcfendanis' wotion. Plaintiffs p Hased 37,569 

in GB. Carrearets Saye Nha ge } ‘Cu Ve (On 
various representations made by defendants. Within six 
months of the purchase, plaintiffs had sold approximately 
23,000 of their shares for $95,000. Plaintiffs sued 
the defendants individually and derivatively as stock- 
holders of IGB, charging that the defendants had failed 
to fulfill their promises and alleging conduct generally 


t 5 


violative of Rule 10b-5. The Court of Appeals agreed 


with the lower court's finding that the plaintifis 


9 


were not en*i sd to individual relief 
failed to show 
a prefit of $2 $2C yer and above the value 


of the GB stares which had been retained. 


required to dsleat an action for cainag 

an absence of actual is sufficient. The 

Court in Lewis v. Bocin : ; SUPE s (S.D.N.Y. 

1972),granted summary judgment for defendants on plain- 
suit attacking a consummated merger. The 

merg conceivably in violation of the securities 


laws. However, plaintiff suffered no dumage, and hence 


had no valid 10b-5 claim, where his stock commanded 
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the same price before and after the merger. The court 


in Madticen,. Inds Vb. (Goon, urs, Siniiarly grant: 


4 
4 
. 
4 
’ 
4 
4 


tiff sold his stock for approximately the same amount 
at which it was acquired. Since pluintiff suffered 
no loss, he had no cause of action under Rule 10b-5. 
Because plaintiffs have failed to establish actual 


damages here, their 10b-5 claim is fatally defective. 


P § 
Paine, Zoo Ff. Supp. 826 t2.0. Vas 


19628, where the court rejected the 
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as The Measure 


nt. Adviser 


final point 
oO; pocket’ a -CPe) our to pravat BULGE Uneea Nada 
damages action pursuant to Sec- 
206 of the vestment Advisers Act of 1940. The 
principal basis { is ument appears to be the 


absence in the Act of a ovisi Similar to Section 


10b-5 actions 
situation 


Voeqe v. 


~~ £ 


(where proxics merger 
obtained in a materially mis ing manner, the 

trict Court mir 

the sharehe 

as coming 

288 F. Supp. 

under the Investment Advisers 7? : 9t suggest that 
the rule under Section 206 1e anti raud provision, 


is any diffecre 


Horwath & Horw 1, {Current Pinder ] 


Rep. {5 39 >»D.N.Y. 1974); Courtland v. 


6 Cis, Inc., 3 pp G (S.D.N.Y¥. 1972); _Wieren= 


hora: 


and Courtlan 
the language of 
L. Rep. 994,739 <& >C F. Supp. at 1083, 


with which plai iffs are in express agreement. 


wou] d be one 


proximately resulti 


language virtual] 


tion.28(a) of the 


Rule 10b-5 
Aichotomy" 


Service, 


denied 3 Decrees 1970) Bolaer, supra ana 
, ’ ‘ 


no authority or persuasive rationale warrants reaching 


for such a conclusion. 


In sim, as plaintiffs hay shown no damages 


compenscble 


Judgment is granted to 
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Judgment 
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} UNITED STATES DISTRICT COURT 
| SOUTH@RN DISTRICT OF NEW YORK 


ROBERT ABiiAHAMSON and . 
| MARJORTZ ABRAHAMSON > =71 Civil 34) (RLC) 
Plaintiffs ; 

| ~against- : JUDGMENT 


| 
| 


|MALCOLMH K. FPLESCHNER : 4 de 
WILLIAY J. BECKER, HAROLD B, AS dee 
| BHRLICH, FLESCHNsR Benak ASSUCTATES, : Bee eae ate 
jand HARRY GOODKIN & C JAPALY . 


Defendants r 
{ + 
TES a i in eS ei la tin a et ag Ga a arog. < AE 
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Defendants having moved the Court for Summary judgment pursuant! 
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} to Rule 56, of the Federal Rules of Civil Procedure, and the said 
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jmotion having come on to be heard before the Honorable Robert I 
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| Carter, United States Vistrict Judge, and the Court thereafter 
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March 4, 1975, having handed down its Opinion granting the ssid 
jmotion as to all defendants, it is, 
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| ORDERED, ADJUDGZD and DECR&ED: That defendants MALQOLM x. 
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|FLESCHNER, WILLIAM J, BZCKER, HAROLD B, EHRLICH, FLESCHNER BLOCKER 
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JASSOCIATES, and HARRY GOODKIN & COMPANY, have judgment against 


|plaint ffs ROBERT ABRAHAMSON and MARJORI2£ ABRAHAMSON, dismissing 
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Notice of Appeal 


71 Civ. 344 (RLC) 


PLEASE T NOTICES that Robert Abrahamson and Marjorie 
Abrahamson, plaintiffs above namec, hereby apoeal to the United 
States Court of Appeals for the Second Circuit from the Order 
dated and entered on March 4, 1975, granting defendants' motion 
for summary judgment dismissing the ccmplaint, and denying 

summary judgment for the relief demancec 
from each and every part of such Order. 
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Yours, etc. 
SHEA GOULD CLIMENKO KRAMER & CA Y 
By Pp sty rie Pur 
— ink ME dE Ed OT ke OY, ee 


A Merwer of the Firm 
r Plaintiffs 

Avenue 
ew York 


00 


Attorneys fo 
330 Madison 
New York, ? 


i 10017 
(212) 661-3 


4 
< 


